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The object of this study is to examine the relation of 
the Constitution to all areas over which the United States 
wields power of a sovereign nature. Inasmuch as the gov- 
ernment may acquire jurisdiction of diverse types, it is 
difficult to find one term which adequately describes all 
of the factual situations contemplated. For example, we 
have territories, both incorporated and unincorporated, 
we have possessions, leased bases and that constitutional 
bugbear and anomaly, the District of Columbia.’ Also, 
for a nation which has made it a cardinal principle never 
to engage in a war of aggression, we have been confront- 
ed on quite a few occasions with the necessity of govern- 
ing areas taken from an enemy. In days when imperialism 
was more fashionable and certainly more candid than at 
present, we enjoyed extra-territorial rights of a sovereign 
character in such countries as China and Japan. 

Sovereignty itself, is a term worthy of meticulous defi- 
nition and it is not the present purpose to say that it is 
exactly coextensive with the authority of the United 

* Member of the bars of Virginia and the District of Columbia. 

1 For those who may consider this a facetious remark, a reference to Lough- 


borough v. Blake, 5 Wheat. 317, 5 L. ed. 98 (U. S. 1820), and the difficulties 
which it gave the court in Downes v. Bidwell (infra note 8) will be illuminating. 
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States or its jurisdiction. No one would claim that we 
had sovereignty, as that term is understood in interna- 
tional law, in China when the American court existed in 
that country but the court certainly exercised functions 
of a sovereign nature. Perhaps the power embodied in 
this concept is analogous to the authority of the United 
States over its vessels on the high seas where the arm of 
law reaches rather toward the mariner than the deck of 
the ship. The latter is treated as American territory in a 
metaphorical sense only.’ 

In order to escape a mesh of theoretical refinements as 
to terms, it will be assumed that the words sovereignty, 
authority and jurisdiction when applied to the United 
States all mean substantially the same thing. 

Let us consider, as a preliminary, the character of the 
United States as a sovereign state in two senses, namely; 
as to international law and as to domestic law. That there 
is a distinction is evident from two venerable cases which 
can be reconciled only on this theory. In United States 
v. Rice,’ it was held that the town of Castine, Maine, 
while it was occupied by British forces during the War 
of 1812, was subject to British law, not our own, during 
the period of occupation. The decision was specifically 
on a question of applying certain revenue acts. In an- 
other case, arising out of our occupation of Tampico and 
the State of Tamaulipas during the Mexican War, the 
Supreme Court held that the conquered territory was not 
part of the Union although it was part of the United 
States insofar as it related to other countries.* The same 
concept is reflected in Chief Justice Fuller’s dissent in 
Downes v. Bidwell, to be discussed later: 


. in all international relations, interests, and responsibilities 
the United States is a separate, independent, and sovereign na- 
tion; but it does not derive its powers from international law, 


2 Cunard v. Mellon, 262 U. S. 100, 43 Sup. Ct. 504, 67 L. ed. 894 (1923). 

34 Wheat. 246, 4 L. ed. 562 (U. S. 1819). 

4 Fleming v. Page, 9 How. 603, 13 L. ed. 276 (U. S. 1850). See bak wr my 
Citizenship and Allegiance in Constitutional and International Law, 1 Am. J. 
Int. L. 914, 918 et seg. (1907). 
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which, though a part of our municipal law, is not a part of the 
organic law of the land. The source of national power in this 
country is the Constitution of the United States; and the gov- 
ernment, as to our internal affairs, possesses no inherent sover- 
eign power not derived from that instrument, and inconsistent 
with its letter and spirit. (Italics supplied.)® 


This quotation comes close to the heart of the problem 
since it shows the dual character of the United States. 
On the one hand it is a nation with all powers of sov- 
ereignty as understood by international law and on the 
other hand it is a domestic sovereign capable of acting 
only within the framework and limitations of the basic 
written law. It has powers in its former capacity which 
it could never employ within the Union of States, powers 
which inhere in any sovereign vis-a-vis other members of 
the family of nations. The following discussion may serve 
to explain this. 

It may come as a shock to many people that controversy 
has raged from time to time over what the United States 
is, or, depending on one’s concept, what they are. A well- 
considered and lucidly articulated theory on the subject 
was presented by Professor Langdell at the end of the last 
century in his article, “The Status of Our New Terri- 
tories.” ° According to Langdell the term “United States” 
has three senses: (1) It is the name for the Union of 
States, the political units which adopted the Constitution 
through the duly expressed will of their people; (2) it is 
the sovereign, the abstract power similar to that which in 
monarchies resides in the King; and (3) it is the terri- 
tory over which the sovereignty of the United States ex- 
tends. This last use, he contends, is like the comparable 
word “empire” in England, a purely conventional usage 
and it has, therefore, no legal or constitutional signifi- 
cance. Under the Constitution only the first and second 
meanings are known and when we speak of territory be- 


5182 U. S. 369. 
612 Harv. L. Rev. 365 (1899). 
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longing to the United States we intend, according to Pro- 
fessor Langdell, the second sense. 


* * *x * * 


One of the fruits of being a world power has been, and 
will very likely continue to be, the assumption of jurisdic- 
tion over alien peoples and lands whose laws and customs 
may differ widely from our own. The nature of the juris- 
diction may vary, depending on the circumstances under 
which the particular area comes under our control. We 
are not lacking in case law on the subject since this coun- 
try has from time to time acquired new territory by the 
traditional methods, namely, conquest, treaty or voluntary 
annexation. Many of the salient legal problems have al- 
ready been presented to the Supreme Court for adjudi- 
cation and one might suppose at first glance that they were 
definitely settled. However, because of the lack of una- 
nimity in the Court in so many of the important cases, 
because of the fresh problems which contemporary con- 
ditions may create, and because of changing attitudes 
within the Court itself, there can be no certainty as to 
what future holdings will be. 

One might begin by asking these general questions: Is 
the Constitution applicable in every place over which the 
authority of the United States extends? If not, under 
what circumstances does it become applicable, and if the 
circumstances do not exist, what is the nature of the au- 
thority wielded by government officers in the meantime? 
An examination of the cases will provoke such further 
questions as these: How much of the Constitution be- 
comes applicable when we acquire jurisdiction over an 
area? Exactly when does an area become “acquired” by 
the United States? Does Congress, the creature of the 
Constitution, attain powers over any areas which are 
despotic and beyond constitutional limits? Do the laws 
of the United States follow the flag to the same degree 
that the Constitution does? What are “natural rights” 
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protected by the Constitution as distinguished from “inci- 
dental rights’? And finally, what kinds of jurisdiction 
can we acquire and by what means? 

However novel certain problems may be today, it can- 
not be said that this general question is one which was not 
foreseen by the framers of the Constitution. During the 
period of the Articles of the Confederation the National 
Government acquired control over the Northwest Terri- 
tory by virtue of the cession of land from various states. 
The Ordinance of 1787 was enacted for this territory and 
it belonged to the Confederation at the time the Constitu- 
tion was adopted. The clearest indication that the Fathers 
recognized the problem is seen in Article IV, Section 3 (2) 
which provides that 

the Congress shall have power to dispose of and make all need- 


ful rules and regulations respecting the Territory and other 
Property belonging to the United States. 


The focus of attention with respect to this question will 
inevitably light on the so-called Insular Cases of which 


DeLima v. Bidwell’ and Downes v. Bidwell* are the best 
known. They did not, of course, come first in a chrono- 
logical sense but climaxed the historical development of 
more than a century, matured and brought to a head by 
the sudden territorial expansion inherited from the War 
with Spain. In both of these cases there was a sharp 
division of opinion among the justices and the opinions 
for both the majority and dissent treated the central prob- 
lem with a scholarship as scrupulous as it was divisive. 
It is especially in the Downes case that one finds every 
shade in the spectrum of opinion regarding the question 
of the Constitution and the territories. 

The case arose over the question of whether certain 
merchandise imported from Puerto Rico to New York 
was subject to import duties. Under the Foraker Act 
these duties were applicable to goods imported from 


7182 U. S. 1, 21 Sup. Ct. 743, 45 L. ed. 1041 (1901). 
8182 U. S. 244, 21 Sup. Ct. 770, 45 L. ed. 1088 (1901). 
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Puerto Rico but the contention was made that, since 
Puerto Rico was a territory appurtenant and belonging 
to the United States, so much of the Foraker Act as im- 
posed duties upon imports from that island was contrary 
to Article I, Sections 8 and 9 of the Constitution. The 
Court held the Act constitutional and it followed that the 
duties were correctly imposed but the majority of five 
wrote three separate opinions which differ in several sig- 
nificant particulars. Mr. Justice Brown, who pronounced 
“the Decision of the Court” apparently stood alone in his 
contention that the Constitution was applicable to the 
Union of States but not to its territories ex proprio vigore 
although he acknowledged that Congress might extend 
all or any part of the Constitution to such territories. 
Justices Shiras and McKenna joined Mr. Justice White 
in a concurring opinion which held in substance that be- 
cause Puerto Rico had not been incorporated within the 
United States by action of Congress it was not subject to 
the allegedly pertinent constitutional provisions. This 
began the doctrine of incorporation which has since been 
utilized both by Congress and the courts in defining the 
status of territories. Mr. Justice Gray also concurred with 
White but added his own theory that Congress had pro- 
vided a temporary government for Puerto Rico to cover 
a “transition period” during which time the import duties 
could be levied without violating the Constitution. Chief 
Justice Fuller wrote a dissent in which he concluded that, 
since Puerto Rico had been granted an organized govern- 
ment by Congress, it had been brought under the Consti- 
tution. Justices Harlan, Brewer and Peckham joined in 
this but Justice Harlan felt constrained to express an ad- 
ditional dissent in which he took the position that the 
Constitution became entirely applicable to Puerto Rico 
“at least after the ratification of the treaty with Spain.” 
We thus have the two extreme theories, namely: that of 
Brown which holds that the Constitution has only limited, 
if any, application to territory not yet brought within the 
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United States, and that of Harlan which holds that the 
Constitution attaches to any territory where this nation 
acquires jurisdiction. As the latter expressed it in a later 
dissent: 


. . . The Constitution is the supreme law in every territory, 
as soon as it comes under the sovereign dominion of the United 
States for purposes of civil administration, and whose inhabitants 
are under its entire authority and jurisdiction.® 


We also have the center position of White to the effect 
that the nation may acquire territory without incorporat- 
ing it. It was this practical view, conceding as it did that 
the American eagle did not have to swallow everything 
he possessed, which eventually prevailed insofar as any 
opinion in the Downes case can be said to have found last- 
ing acceptance. 

The history of our territorial acquisitions is very thor- 
oughly reviewed in the opinions on the Insular Cases but 
the conclusions derived therefrom differ sharply. It is 
not uncommon to find dissenting justices citing the same 
cases as the majority in order to sustain an exactly oppo- 
site viewpoint. Prior to the accumulation of any case law 
on the subject we have the opinions of such men as Jef- 
ferson and Madison expressed privately in their official 
correspondence at the time of the Louisiana Purchase. 
Jefferson seems to have had doubts as to the permissibility 
of acquiring territory for the United States without ap- 
proval from the people, but after this point was thor- 
oughly discussed in Congress, the acquisition was made 
without further approval and without the constitutional 
amendment which Jefferson originally considered neces- 
sary. Article III of the Treaty with France provided that 
the inhabitants of the ceded territory 

shall be incorporated in the Union of the United States, and ad- 


mitted as soon as possible, according to the principles of the 
Federal Constitution, to the enjoyment of all the rights, advan- 


® Hawaii v. Mankichi, 190 U. S. 197, 240, 23 Sup. Ct. 787, 47 L. ed. 1016 
(1903) ; repeated in his dissent to Dorr v. United States 195 U. S. 138, 157, 
24 Sup. Ct. 808, 49 L. ed. 128 (1904). 
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tages, and immunities of citizens of the United States; and in 
the meantime they shall be maintained and protected in the free 


enjoyment of their liberty, property, and the religion which they 
profess.’° 


Similar provisions were included in the treaties by which 
we later acquired Florida, California, Hawaii and other 
territories. It was apparently the theory of all the ma- 
jority in the Downes case that under this treaty provision 
the ceded territory acquired a kind of intermediate status 
between being a foreign nation and being a state. The 
doctrine of “incorporation” advanced by White furnished 
a convenient explanation of this penumbra and left only 
the question as to whether or not Congress intended to 
incorporate the territory within the United States. It was 
held, however, in the Downes case that the language of 
the treaty did not enact incorporation but promised it at 
some future date just as the language in the Louisiana 
Purchase Agreement had seemed to promise statehood to 
the territory at such time as Congress deemed wise. 

It is perhaps less in the holdings of these cases than in 
the reasons given by the judges that the real problem takes 
shape. This does not mean that the actual decisions are 
unimportant; quite the contrary. The decisions are the 
law but the various opinions are interesting in that they 
reflect all shades of thought on this question. One must 
guard against too ready reliance on the dicta from which 
an assiduous advocate could cull phrases to support vir- 
tually any proposition within reason." Brown was not 
ready to concede any advance of the Constitution in the 
acquired territories, which he deemed to be under the 


108 Strat. 202 (1803). 


11 The extent to which the utterances of judges regarding this matter (or a 
problem kindred to it) may be used to sustain a point, can be seen in two 
articles which appeared in Volume 12 of the Vircinta Law Review. The 
respective authors took opposite sides on the question as to whether the United 
States could alienate its sovereignty, or, more specifically, give freedom to the 
Philippines. The mass of quotations collected by each writer is truly imposing 
for the point he wished to prove. Williams, Js Congress Empowered to Alien- 
ate Sovereignty of the United States?, 12 Va. L. Rev. 1 (1925) and Ventenilla, 
Power of the United States to Alienate Federal Territory, 12 Va. L. Rev. 
607 (1926). 
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plenary power of Congress, but he suggested that there 
might be a distinction between what he called 
natural rights enforced in the Constitution by prohibitions against 


interference with them, and what may be termed artificial and 
remedial rights which are peculiar to our own system of juris- 


prudence.’ 
Such things as religious freedom, freedom of speech and 
press, free access to courts, due process of law, immunity 
from unreasonable searches and seizures and immunity 
from cruel and unusual punishments were suggested by 
the learned judge as things within that class of guarantees 
which are indispensable to a free government. The “arti- 
ficial or remedial rights” would be, he suggested, rights 
to citizenship, suffrage and to the particular methods of 
procedure which are peculiar to Anglo-Saxon jurispru- 
dence. He then went on to state that 

if it be once conceded that we are at liberty to acquire foreign 

territory, a presumption arises that our power with respect to 

such territory is the same power which other nations have been 

accustomed to exercise with respect to territories acquired by 

them. 
This, as will be seen from a later quotation,” is more than 
slightly akin to a pronouncement of Chief Justice Mar- 
shall but is different enough to have an uncomfortable 
implication that our conduct should be restrained by 
nothing stronger than the international morality of the 
late 19th century. Perhaps it was this implication which 
so shocked Harlan and caused him to register his separate 
and vigorous dissent. He says, 

I take leave to say that if the principles thus announced should 
ever receive the sanction of a majority of this court, a radical 
and mischievous change in our system of government will be 
the result.*® 

Harlan opposes strongly the view that alien races which 
may differ from us in their religion, laws and customs 
12 182 U. S. 282. 
18 As to a specific application of this distinction in a case arising in the Virgin 
Islands, see Soto v. United States, 273 Fed. 628 (C. C. A. 3d, 1921). 


14 Infra, note 35. 
15 182 U. S. 379. 
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should be treated any differently from the states them- 
selves. 


Whether a particular race will or will not assimilate with our 
people, and whether they can or cannot with safety to our insti- 
tutions be brought within the operation of the Constitution, is a 
matter to be thought of when it is proposed to acquire their 
territory by treaty. A mistake in the acquisition of territory, 
although such acquisition seemed at the time to be necessary, 
cannot be made the ground for violating the Constitution or re- 
fusing to give full effect to its provisions. . . .1 


* * * * * 


The Insular Cases arose over revenue questions but they 
had, of course, strong bearing as to the applicability of 
the Bill of Rights to territories acquired by this country. 
It is in connection with the guarantee of trial by jury that 
the distinction between the different kinds of territory 
and the degrees of protection which are afforded by the 
Constitution may be found. In the earlier case of In re 
Ross," it had been clearly held that under certain circum- 
stances a trial for a felony could be held without a jury. 
In that case an American seaman (who happened to be 
a British subject) committed a murder aboard an Amer- 
ican vessel in Yokohama harbor. He was tried before a 
consular tribunal without a jury in Japan, pursuant to 
a treaty between the United States and Japan which gave 
us jurisdiction over crimes committed by American sea- 
men in Japanese waters. The Court here held that the 
constitutional guarantee of trial by jury did not apply 
under the circumstances since the Constitution “is or- 
dained and established ‘for the United States of America’ 
and not for countries outside of their limits.” Mr. Jus- 
tice Field was apparently of the school which holds that 
the United States is the sovereign composed of the several 
States since he used the plural in referring to “their 
limits.” At any rate, the Ross case, which has been fol- 
lowed many times and never overruled,’* must be taken 


16 182 U. S. 384. 

17140 U. S. 453, 11 Sup. Ct. 897, 35 L. ed. 581 (1891). 

18 See Casement v. Squier, 138 F. (2d) 909 (C. C. A. 9th, 1943), affirming 
46 F. Supp. 296 (W. D. Wash. 1942). 
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as authority for the point that our Constitution has no 
authority in a foreign country even though United States 
officials, acting under it, are exercising power of a sover- 
eign and judicial nature in such countries. 

It has been further established that the right of trial by 
jury as known in Anglo-Saxon law does not extend to 
territories which have not been incorporated within the 
United States.” In the Mankichi, Dorr and Balzac cases, 
Downes v. Bidwell was cited with approval but it is some- 
times difficult to know which theory of the Downes case 
is being blessed. The lack of cogency behind the majority 
opinions is well suggested by the statement of Mr. Justice 
McReynolds in a later case which turned on the applica- 
bility of the preference clause (Article I, Section 9) to 
the incorporated territory of Alaska: 

Great weight is attributed to certain statements concerning the 
preference clause found in the several opinions announced in 
Downes v. Bidwell, 182 U. S. 244, 249, 288, 352, 354, 355. But 
none of these opinions was accepted by a majority of the court 
and statements therein are not binding upon us.”° 

The Downes case, nevertheless, has been cited in the 
Supreme Court with approval on many occasions and as 
recently as Hooven & Allison Co. v. Evatt.” It was there 
held that Congress, in exercising its power to govern de- 
pendencies (territories acquired by treaty or conquest), 
is not subject to the same constitutional limitations as 
when legislating for this country. In general, constitu- 
tional guarantees, save as they impose a limitation on the 
legislative and executive power, extend only so far as 
Congress enacts when exerted over insular possessions. 


19 Hawaii v. Mankichi, 190 U. S. 197, 23 Sup. Ct. 787, 47 L. ed. 1016 (1903) ; 
Dorr v. United States, 195 U. S. 138, 24 Sup. Ct. 809, 49 L. ed. 128 (1904) ; 
Balzac v. Porto Rico, 258 U. S. 298, 42 Sup. Ct. 343, 66 L. ed. 627 (1922); see 
also United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. ed. 1040 
(1905) ; Rassmussen vy. United States, 197 U. S. 516, 25 Sup. Ct. 514, 49 L. ed. 
862 (1905). 

20 Alaska v. Troy, 258 U. S. 101, 117, 42 Sup. Ct. 241, 66 L. ed. 487 (1922). 
As to the unsatisfactory character of Downes v. Bidwell under the doctrine of 
stare decisis in respect to tax matters, see Black, Tax Uniformity and the 
Incorporated Territories, 26 Gro. L. J. 343 (1938). 

21 324 U. S. 652, 65 Sup. Ct. 870, 89 L. ed. 1252 (1945). 
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This, in substance, is certainly the doctrine of Downes v. 
Bidwell.” 

But when a territory is “incorporated” within the 
“United States” the right of trial by jury, like other con- 
stitutional privileges, comes into being.” It must be noted, 
however, that a constitutional provision which relates 
specifically to the States is not necessarily extended even 
to an incorporated territory.” 

Behind the judicial rhetoric of the Insular Cases it now 
seems fairly clear that the judges, like their contempo- 
raries, felt qualms as to the ultimate consequences of 
assimilating strange and distant lands like the Philippines 
and it is not unlikely that such places seemed as foreign 
then as Tannu Tuva would be to our generation. Strong 
emotions, as well as doubts, were generated—and rightly 
so—on such questions as these: 


Whether the inclusion of alien peoples and races would 
eventually destroy our own institutions; 
Whether peoples having what was supposed to be a 


lower standard of culture were competent to enjoy the 
benefits of the Constitution; 

And, of course, there was the ever present controversy 
over states rights.** Undoubtedly the decisions in the In- 


22In the same vein is the recent district court case of United States v. Best, 
76 F. Supp. 857, 864 (D. C. Mass. 1948). “. . . Protection of the Fourth 
amendment does not extend to American citizens in foreign countries, at least, 
where it is impractical to apply it.’ But this case also found that the search 
and seizure, as disclosed by the evidence, had been legal and within the per- 
mitted limits of the 4th Amendment. See also The Edgewood, 279 Fed. 348 
(C. C. A. 3d, 1922). 

23 Rassmussen v. United States, Cit. supra note 19. 

24 Alaska v. Troy, supra note 20. Reference may again be made to the prob- 
lem of the District of Columbia which was mentioned in note 1 supra. As to the 
application of specific provisions of the Constitution to the District, see Duehay 
v. Acacia Mut. Life Ins. Co., 70 App. D. C. 245, 105 F. (2d) 768, 124 A. L. R. 
1268 (1939) overruled on another point in Sackett v. Osgood, 80 App. D. C. 99, 
149 F. (2d) 825 (1945); and Neild v. Dist. of Col., 71 App. D. C. 306, 110 F. 
(2d) 246 (1940). 

25 See: Langdell, The Status of our New Territories, supra note 6; Baldwin, 
Government of Island Territory (1889) 12 Harv. L. Rev. 393; Randolph, Con- 
stitutional Aspects of Annexation (1898) 12 Harv. L. Rev. 291; Thayer, Our 
New Possessions (1899) 12 Harv. L. Rev. 464; Fuller, Some Constitutional 
Questions Suggested by Recent Acquisitions (1901) 1 Cot. L. Rev. 108; Lit- 
tlefield, The Insular Cases (1901) 15 Harv. L. Rev. 169, 281; and editorial 
comment in (1901) 15 Harv. L. Rev. 164. 
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sular Cases were surrounded by a highly charged atmos- 
phere to which, it may be supposed, the judges were 
exposed. In their concern for the future, the judges 
groped warily. The Constitution may not “go with the 
flag” but it was not to be ignored. 

But unwillingness to grant Congress absolute and des- 
potic power over territories has never been clearly de- 
fined, perhaps with good reason. In the Dorr case it was 
said that the limitations to be applied in any given case 
must depend on the relation of the particular territory to 
the United States and the character of the people inhabit- 
ing that territory. Considering the decisions and the most 
frequently quoted opinions, it seems fairly certain that 
constitutional restrictions do not adhere by any mechan- 
ical application on the moment of annexation but arise 
rather from a general sense of civilized justice. This 
notion was foreshadowed in two earlier decisions. 

The people of the United States, as sovereign owners of the 
National Territories, have supreme power over them and their 
inhabitants. In the exercise of this sovereign dominion, they are 
represented by the Government of the United States, to whom all 
the powers of government over that subject have been delegated, 
subject only to such restrictions as are expressed in the Con- 
stitution, or are necessarily implied in its terms, or in the pur- 
poses and objects of the power itself; for it may well be admitted 


in respect to this, as to every power of society over its members, 
that it is not absolute and unlimited.** 

Doubtless Congress, in legislating for the territories, would be 
subject to those fundamental limitations in favor of personal 
rights which are formulated in the Constitution and its amend- 
ments; but these limitations would exist rather by inference and 
the general spirit of the Constitution from which Congress de- 
rives all its powers, than by any express and direct application 
of its provisions.?? 


* * * * x 


A word should be said as to present day conditions and 
the way they fit into the context of the law we have been 
discussing. 


Py eww, J. in Murphy v. Ramsey, 114 U. S. 15, 5 Sup. Ct. 747, 29 L. ed. 
47 (1885). 

27 Bradley, J. in Church of Jesus Christ of Latter Day Saints v. United States, 
136 U. S. 1, 44, 10 Sup. Ct. 792, 34 L. ed. 478 (1890). 
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Giving a literal interpretation to Justice Harlan’s pro- 
nouncements above-quoted, they would seem to invest our 
occupied zones of Germany, Austria and Japan with full 
constitutional guarantees.** While it is true that there has 
been no treaty of cession and will probably be none, these 
areas may be under our jurisdiction for a considerable 
time.”” Few people would venture to predict an early 
withdrawal of the United States from any of these coun- 
tries. What effect, then, will the Constitution have there, 
especially in regard to the civil and criminal courts and 
civil liberties? 

That part of Germany which is under our control is 
certainly under our sovereignty in at least a limited sense 
although the German nation may still be considered to 
exist as an international entity.” 

Undoubtedly Harlan would never have intended to 
hold the Constitution to apply to such an area yet our 
occupation of Germany is not wholly unlike our occupa- 
tion of Puerto Rico, Cuba or the Philippines just after 
the War with Spain. He would apparently consider such 
an area as “coming into the United States” when a treaty 
was ratified but he concluded that Cuba, although occu- 
pied and administered by American troops, was a foreign 
country to which the Constitution did not apply. The 
provisions relating to habeas corpus, trial by jury and the 
like 

have no relation to crimes committed without the jurisdiction of 

the United States against the laws of a foreign country.** 
But this cautious phraseology implies that there might 
be application where we did possess jurisdiction of some 
sort, a circumstance which undeniably exists not only in 
our occupied zones of former enemy countries but in the 
28 There is always the question, of course, as to what tribunal is being re- 
viewed. Hirota v. MacArthur, 69 Sup. Ct. 197 (1948). 

29 The agreement under which Germany is presently being governed is set 
forth in 39 Am. J. Int. L. (Supp.) 171; 40 Jd. (Supp.) 21. 

80 A discussion of the constitutional status of contemporary Germany is to be 


found in 260 ANnNaLs, 1. (November, 1948). 
31 Neely v. Henkel, 180 U. S. 109, 122, 21 Sup. Ct. 302, 45 L. ed. 448 (1901). 
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bases reserved under the Philippine Agreement of March 
14, 1947, the Guantanamo Naval Station and the bases 
leased from Great Britain.” Harlan’s position may have 
been founded on an ideal of sending the benefits of democ- 
racy along with the flag or on a dogmatic application of 
the Constitution according to its letter. It may even have 
grown out of an isolationist, anti-imperialist fear that an 
American Empire was in the making. Howsoever this 
may be, it is a doctrine which would create untold ad- 
ministrative problems if it were accepted and in the opin- 
ion of this writer American history has been better off 
for its rejection. But, as will hereafter be shown, there 
are some indications that the doctrine might be revived, 
albeit no credit has yet been given by the would-be reviv- 
cers to the distinguished judge who gave it such eloquent 
expression. 
* * * * * 


We have already mentioned the dual nature of Amer- 
ican sovereignty, international and national. It must be 
readily conceded that both kinds issue from the Consti- 
tution which created and which sustains the Federal Gov- 
ernment in all its activities and which in certain matters 
circumscribes those activities. A study of the cases, and 
especially the opinions delivered in Downes v. Bidwell, 
shows that this duality has not always been appreciated. 
It was assuredly recognized by Marshall on several occa- 
sions, it was given practical effect by the majority in the 
Downes case and it was even referred to by Fuller in his 
dissent, as quoted above.** But the idea that the United 
States could do an act in its capacity of an international 
sovereign which would be forbidden by the Constitution 
within the States has caused considerable vexation to some 


82 The early guides on the question of government in occupied areas are: 
United States v. Rice, supra, note 3; Fleming v. Page, supra, note 4; and 
Pollard v. Hagan, 3 How. 212, 11 L. ed. 565 (1845). 

88 See also the opinion of Mr. Justice Day in Dorr v. United States, supra, 


note 16, and the — of Chief Justice Marshall in Sere v. Pitot, 6 Cranch 332, 
3 L. ed. 240 (181 


r 4 
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judges and writers. We may consider this a paradox, yet 
the obvious consequence of certain delegated powers,— 
primarily the right to make war and to conclude treaties 
—is to pursue courses which could not be countenanced 
in the domestic field. As Marshall said in Gibbons v. 
Ogden in speaking of the power to regulate commerce: 

This power, like all others vested in Congress, is complete in 
itself, may be exercised to its utmost extent, and acknowledges 
no limitations, other than are prescribed in the Constitution.** 

The great Chief Justice also said, in connection with the 
war and treaty powers: 

The Constitution confers absolutely on the government of the 
Union, the powers of making war, and of making treaties; con- 
sequently, that government possesses the power of acquiring ter- 
ritory, either by conquest or by treaty. 

The usage of the world is, if a nation be subdued, to consider 
the holding of conquered territory as a mere military occupation, 
until its fate shall be determined at the treaty of peace. If it 
be ceded by the treaty, the acquisition is confirmed, and the ceded 
territory becomes a part of the nation to which it is annexed; 
either on the terms stipulated in the treaty of cession, or on such 
as its new master shall impose. (Italics supplied. )** 

The views of Mr. Justice Harlan, which have been 
heretofore characterized as extreme, considerably narrow 
those principles of Marshall. He contemplates the Unit- 
ed States as an area bounded and blanketed by the Con- 
stitution. The idea suggests a plot of land with a fence 
around it and to Harlan it would be inconceivable, given 
our constitutional government, for the owner of the land 
to exercise authority outside the fence. If he should ac- 
quire some authority over a neighboring lot, he would 
have to enclose that lot also within his fence. The prac- 
tical difficulties of this position were as evident when 
Downes v. Bidwell was decided as they are today. But 
Harlan gave no heed to them. 


The Constitution is supreme over every foot of territory, 
wherever situated, under the jurisdiction of the United States, 
and its full operation cannot be stayed by any branch of the Gov- 
ernment in order to meet what some may suppose to be extraor- 
dinary emergencies. 


349 Wheat. 1, 196, 6 L. ed. 23 (1824). 
85 Amer. Ins. Co. v. 356 Bales of Cotton, 1 Pet. 511, 542, 7 L. ed. 242 (1828). 
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What if the enforcement of the Tariff Act should cause 
the rice-eating inhabitants of Mandanao to starve? 


We cannot violate the Constitution in order to serve particular 
interests in our own or in foreign lands.** 


* * * * * 


From this discussion it seems clear that the United 
States may acquire, administer and exercise jurisdiction 
over territory “or other property belonging to the United 
States” without incurring as a necessary consequence the 
full-fledged operation of the Constitution in such terri- 
tory. The legislative and executive power may be re- 
strained in such acts as affect the most fundamental 
liberties but the area of these matters is left open to judi- 
cial decision. Circumstances peculiar to the territory may 
be considered by Congress and the executive in dealing 
with the territory and Congress may extend all or part 
of the Constitution to it. However, until the territory is 
“incorporated” by Act of Congress, express or implied, it 
is not within the United States in such a way as to invoke 
the application of the Constitution. 

These propositions certainly seem clear enough on the 
basis of established precedents, but have times and tem- 
pers changed sufficiently to create new doctrines? 

Notwithstanding the apparent authority of Downes v. 
Bidwell, Dorr v. United States, In re Ross and others 
which exclude, or at least, limit the extension of the Con- 
stitution in unincorporated territory and foreign lands 
where we possess some kind of jurisdiction, there have 
been danger signals in recent Supreme Court decisions. 
In a decision regarding the jurisdiction of military tri- 
bunals over civilians under an order establishing martial 
law in Hawaii, Mr. Justice Black made the following 
assertion : 


Extraordinary measures in Hawaii, however necessary, are not 
supportable on the mistaken premise that Hawaiian inhabitants 
are less entitled to Constitutional protection than others. For 


36 182 U. S. 385. 
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here Congress did not in the Organic Act exercise whatever 

power it might have had to limit the application of the Constitu- 

tion.” (Italics supplied. )** 
He then cited Hawaii v. Mankichi which hardly seems 
to be in point but does, of course, relate to the application 
of another phase of the Constitution to Hawaii. It is 
worth noting here that the cause was not argued in the 
Supreme Court until after VJ Day when any pressure of 
real or supposed danger from the Japanese had been re- 
moved. Also the facts in the case were scarcely such as 
to provoke extreme cautiousness in allowing full consti- 
tutional privileges to the appellants. 

With the recent extension of American sovereignty over 
many new areas, questions are inevitably arising as to 
what application, if any, the Constitution and laws of the 
land will have in such areas. During 1948 there were 
several actions brought under the Federal Tort Claims 
Act® to recover for losses, deaths or injuries caused by 
government officers in Saipan,” Belgium” and Okinawa.” 
In each of these cases the district court having jurisdiction 
held that the area in question was a foreign country, the 
consequence being that recovery was barred by the terms 
of the Act.” In another suit arising from a death alleg- 
edly caused by negligence of United States representa- 
tives in the leased airfield at Newfoundland, the lower 
court denied recovery in line with the cases just men- 
tioned but this decision was reversed by the circuit court 
of appeals.** The latter found that the airfield was not a 

87 Duncan v. Kahanamoku, 327 U. S. 304, 318, 66 Sup. Ct. 606, 90 L. ed. 688 
(1946); (1946) 14 Geo. Wash L. Rev. 522. 

8860 Srar. 842, 28 U. S. C. § 1291, et al. (1948). 

39 Brunell v. United States, 77 F. Supp. 68 (S. D. N. Y. 1948). 

40 Stranieri v. United States, 77 F. Supp. 240 (E. D. Pa. 1948). 

41 Brewer v. United States, 79 F. Supp. 405 (N. D. Cal. 1948). 

42 The Act (supra, note 38) is somewhat ambiguous as to the geographical 
extent of its coverage. In Section 410(a) it vests jurisdiction in the “. . . 
United States district court for the District wherein the plaintiff is resident or 
wherein the act or omission complained of occurred, including the United States 
district courts for the Territories and possessions of the United States, sitting 
without a jury, . . .”. Among the exceptions listed in Section 421 is “any 
claim arising in a foreign country.” 


43 Spelar v. United  —% 171 eS (2d) 208, 210 (C. A. 2d. 1948), reversing 
75 F. Supp. 967 (E. D _ N. Y. 1948). 
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“foreign country” and referred to language in De Lima 
v. Bidwell which said: 


A foreign country was defined by Mr. Chief Justice Marshall 
and Mr. Justice Story to be one exclusively within the sover- 
eignty of a foreign nation, and without the sovereignty of the 
United States.** 


In Spelar v. United States** the court believed that the 
recent case of Vermilya-Brown Co. v. Connell* was “cer- 
tainly persuasive, if not well-nigh conclusive” for its de- 
cision. Vermilya-Brown Co. v. Connell, decided late in 
1948, extended the operation of the Fair Labor Standards 
Act of 1938* to the American leased base in Bermuda on 
the ground that it was a possession within the meaning 
of the Act. The majority in a 5-4 decision simply con- 
strued the Act to include this leased base under the word 
“possession.” ** A vigorous dissent was read by Mr. Jus- 
tice Jackson, who, it will be remembered, was President 
Roosevelt’s Attorney-General at the time the Leased Base 
Agreement with Great Britain was concluded. There is 
no doubt that Congress may specifically extend the oper- 
ation of a statute to an area under our jurisdiction and, in 
doubtful cases, the courts have resorted to interpretation 
to discover Congress’s intention.** Vermilya-Brown Co. 
v. Connell could, no doubt, be reconciled with the long 
line of cases following Downes v. Bidwell by showing 

44182 U. S. 180, citing The Eliza, 2 Gall. 4, Fed. Cas. No. 4,346 (C. C. D. 
Mass. 1813) ; Taber v. United States, 1 Storey 1, Fed. Cas. No. 13,722 (C. C. D. 
Mass. 1839); The Adventure, 1 Brock. 235,241, Fed. Cas. No. 93 (C. C. D 
Va. 1812). 

45 Supra note 43. 

46 335 U. S. 377, 69 Sup. Ct. 140 (1948). 

4752 Stat. 1060, 29 U. S. C. §201 (1946). 

48 Mr. Justice Reed, speaking for the court, said: “We have also pointed 
out that it is a matter of statutory interpretation as to whether or not statutes 
are effective beyond the limits of national sovereignty. It depends upon the 
purpose of the statute. Where as here the purpose is to regulate labor relations 
in an area vital to our national life, it seems reasonable to interpret its provisions 
to have force where the nation has sole power, rather than to limit the coverage 
to sovereignty.” 335 U. S. at pp 389-390. The court of appeals for the second 
circuit, in citing Vermilya-Brown, said: “ Although different statutes are in- 
volved, it would seem clear that that decision is certainly persuasive, if not 
well- nigh conclusive, authority for reversal here. It is difficult to believe that 
an air base which is a possession under one Act is a foreign country, no less, 


under another.” Spelar v. United States, 171 F. (2d) 209, supra note 43. 
49 Allen v. United States, 47 F. (2d) 735 (C. C. A. 3d, 1931). 
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that Congress, having plenary power over acquired terri- 
tory, intended to apply the Fair Labor Standards Act but 
that—assuming the absence of legislation indicating a 
contrary intention—it did not so extend the constitutional 
privileges and guarantees.” 

The unique facts composing each case which bring 
great questions before the courts and all the subtle pres- 
sures of a judge’s economic and social philosophy evoked 
by those facts are admittedly dangerous elements in the 
alchemy of the judicial process. Who can say for certain 
that the incorporation doctrine of Mr. Justice White, a 
doctrine which has worked satisfactorily, like some home- 
ly but effective physic, notwithstanding the attacks and 
quibbles of logical extremists—who can say that this will 
not succumb to a modern application of Justice Harlan’s 
dissent? Ours is an age when a certain kind of liberalism 
and unqualified egalitarianism are momentarily fashion- 
able. The extension of the letter of the Constitution to 
all peoples coming under our aegis, in whatsoever manner 
and regardless of their traditions, laws, race, and status of 
civilization,” may have its appeal under the guise of con- 
ferring the blessing of democracy upon mankind. That 
these blessings are desirable will scarcely be denied but 
though they are priceless, history has shown that they 
come with diminished value if they have not been truly 
earned. 


50 In the opinion of Vermilya-Brown Co. v. Connell (supra, note 46) the 
court was moved to give the Act coverage where the nation has sole power 
rather than to limit it to places where we have sovereignty. This raises the 
interesting question of what would happen if a plaintiff sued under the Federal 
Tort Claims Act, or comparable federal statute, on a claim arising in our zone 
of Germany. Quaere: Does the United States not have sole power in Ger- 
many, Saipan, Okinawa and similar areas? Cf, Stranieri v. United States, supra 
note 40. 

51 See the dictum of Mr. Justice Murphy in Duncan y. Kahanomoku, supra 
note 37, 327 U. S. 333, 334 (concurring opinion). 
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EDITORIAL NOTES 


Goop FairH DEFENSES UNDER THE PorTAL-TO-PorTAL Act oF 1947 
I 


INTRODUCTION 


The Portal-to-Portal Act was approved by Congress on May 14, 
1947. Basically the Act contains provisions which, in certain cir- 
cumstances, affect the rights and liabilities of both employers and 
employees with regard to alleged underpayments of minimum wages 
or overtime compensation under the provisions of the Fair Labor 
Standards Act of 1938.? It is not, however, within the scope of this 
work to discuss the broad aspects of the Act’s general application ; 
rather it is the purpose here to examine and appraise those sections 
of the Act which establish certain “good faith” defenses for the em- 
ployer in claims brought against him under the Fair Labor Standards 
Act.* Prior to the passage of the Portal-to-Portal Act, employers 
were limited in the defenses they might advance in actions brought 
against them by employees under the former Act. As a practical 
matter, an employer might claim only that he was protected by one 
of the specific exemptions set up in the Fair Labor Standards Act,* 
or that his employees were not within the Act’s coverage, i.e., not 
engaged in commerce,* or that he had in fact fully complied with the 
requirements of that Act. Thus under the Fair Labor Standards Act 
employers were tacitly denied many of those defenses, such as estop- 
pel, usually available to defendants in litigation the basis of which is 
primarily contract. The courts, in assessing the degree of the em- 
ployer’s liability under the earlier Act, had available no provision 
which they felt would permit a consideration of the “good faith” of 
the employer or the reasonableness of his action.® 


1 An Act to relieve employers from certain liabilities and punishments under 
the Fair Labor Standards Act of 1938, as amended, the Walsh-Healey Act, 
and the Bacon-Davis Act. 61 Start. 84 (1947), 29 U. S. C. Supp. I, §251 
et seq. (1947). 

252 Star. 1060 (1938); 29 U. S. C. §201 et seq. (1946). 

3 Sections 9, 10, and 11 of the Portal-to-Portal Act of 1947, supra note 1. 
No consideration is here given to the effect of the 1947 Act on the Public 
Contracts Act or the child labor laws. 

4 Section 213, Fair Labor Standards Act of 1938, supra note 2. 

5 Section 202, Fair Labor Standards Act of 1938, supra note 2. 

6 See for example: Overnight Motor Co. v. Missel, 316 U. S. 572, 62 Sup. 
Ct. 1216, 86 L. ed. 1682 (1942); Seneca Coal and Coke Co. v. Lofton, 136 F. 
(2d) 359 (C. C. A. 10th, 1943), cert. den. 320 U. S. 772, 64 Sup. Ct. 77, 88 
L. ed. 462 (1943); Greenberg v. Arsenal Bldg. Corp., 50 F. Supp. 700 (S. D. 
N. Y. 1943); La Guardia v. Austin-Bliss General Tire Co., 41 F. Supp. 678 
(S. D. N. Y. 1941); Lefevers v. General Export Iron and Metal Co., 36 F. 
Supp. 838 (S. D. Tex. 1940); Reeves v. Howard County Refining Co., 33 F. 
Supp. 90 (N. D. Tex. 1940). See also, note 8 infra. 
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As a result of these alleged inequities under the Fair Labor Stan- 
dards Act, plus the deluge of portal-to-portal pay suits which arose 
following the Supreme Court’s decision in the Mt. Clemens Pottery 
case,’ Congress took steps to revise both the substantive and pro- 
cedural aspects of the Fair Labor Standards Act. The short title 
of the new Act to accomplish those ends, “Portal-to-Portal Act,” 
is not particularly significant and although the Mt. Clemens Pottery 
case was perhaps the final and impelling force in bringing about the 
passage of the Act, the holdings by the various courts in the enforce- 
ment of the Fair Labor Standards Act preventing settlement between 
employers and employees based on compromise, release, good faith, 
accord and satisfaction, etc., and the mandatory application of the 
liquidated damages provision of that Act,* led to the inclusion in the 
Portal-to-Portal Act of certain remedial provisions to correct many 
of these alleged abuses. 


II 
THE Goop FaitH PROVISIONS 


Three sections of the Portal Act establish for employers “good 
faith” defenses. Under the provisions of sections 9 and 10 of that 


7 Anderson v. Mt. Clemens Pottery Co., 328 U. S. 680, 66 Sup. Ct. 1187, 
90 L. ed. 1515 (1946). Following the decision in this case, the quarterly report 
of the Director of the Administrative Office of the United States Courts, dated 
February 13, 1942, shows that between July 1, 1946, and January 31, 1947, 
1,913 portal activity cases were filed in the Federal District Courts alone. 
Those which stated a definite claim amounted to $5,785,204,606.00. U. S. Code 
Congressional Service, 80th Cong., 1st Sess. 1947, at p. 1031. 

8 Sec. 216 (b) of the Fair Labor Standards Act, supra note 2, provides that 
an employer who violates the minimum wage or overtime provisions of the act 
shall be liable to the affected employees not only for the amount of the unpaid 
minimum wages or unpaid overtime compensation, as the case may be, but also 
for an additional equal amount as liquidated damages. The courts have held 
that this provision is not penal in its nature, but rather that such damages con- 
stitute compensation for the retention of a workman’s pay where the required 
wages are not paid on time. Under this provision of the law, the courts have 
held that the liability of an employer for liquidated damages in an amount 
equal to his underpayments of required wages becomes fixed at the time he fails 
to pay such wages when due and the courts were given no discretion, prior to 
the enactment of the Portal Act to relieve him of any portion of this liability. 
See for example, Schulte Co. v. Gangi, 328 U. S. 108, 66 Sup. Ct. 925, 90 L. ed. 
1114 (1946); Brooklyn Savings Bank v. O’Neil, 324 U. S. 697, 65 Sup. Ct. 
895, 89 L. ed. 1296 (1945); Overnight Motor Co. v. Missel, supra note 6. 

® Sections 9, 10, and 11 of the Portal-to-Portal Act, supra note 1. “Sec. 9. 
Reliance on Past Administrative Rulings, Etc—In any action or proceeding 
commenced prior to or on or after the date of the enactment of this Act based 
on any act or omission prior to the date of the enactment of this Act, no em- 
ployer shall be subject to any liability or punishment for or on account of the 
failure of the employer to pay minimum wages or overtime compensation under 
the Fair Labor Standards Act of 1938, as amended, the Walsh-Healy Act, or 
the Bacon-Davis Act, if he pleads and proves that the act or omission com- 
plained of was in good faith in conformity with and in reliance on any admin- 
istrative regulation, order, ruling, approval, or interpretation, of any agency 
of the United States, or any administrative practice or enforcement policy of 
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Act, an employer has a defense against liability or punishment in any 
action brought against him for failure to comply with the minimum 
wage and overtime provisions of the Fair Labor Standards Act,’° 
where the employer pleads and proves that “the act or omission com- 
plained of was in good faith in conformity with and in reliance on 
any administrative regulation, order, ruling, approval, or interpreta- 
tion” or “any administrative practice or enforcement policy . 

with respect to the class of employers to which he belonged.” Section 
9, however, applies only to alleged violations which occurred prior 
to May 14, 1947, and the employer, in such a proceeding, may show 
that he acted in good faith in conformity with and in reliance on the 
written or unwritten regulations, rulings, orders, or interpretations of 
any agency of the United States, or any administrative practice or 
enforcement policy of any such agency.’? Section 10, on the other 
hand, provides a defense with respect to acts or omissions complained 


any such agency with respect to the class of employers to which he belonged. 
Such a defense, if established, shall be a bar to the action or proceeding, not- 
withstanding that after such act or omission, such administrative regulation, 
arder, ruling, approval, interpretation, practice, or enforcement policy is 
modified or rescinded or is determined by judicial authority to be invalid or 
of no legal effect. 

“Sec. 10. Reliance in Future on Administrative Rulings, Etc—(a) In any 
action or proceeding based on any act or omission on or after the date of the 
enactment of this Act, no employer shall be subject to any liability or punish- 
ment for or on account of the failure of the employer to pay minimum wages 
or overtime compensation under the Fair Labor Standards Act of 1938, as 
amended, the Walsh-Healy Act, or the Bacon-Davis Act, if he pleads and 
proves that the act or ommission complained of was in good faith in conform- 
ity with and in reliance on any written administrative regulation, order, ruling, 
approval, or interpretation, of the agency of the United States specified in sub- 
section (b) of this section, or any administrative practice or enforcement policy 
of such agency with respect to the class of employers to which he belonged. 
Such a defense, if established, shall be a bar to the action or proceeding, not- 
withstanding that after such act or omission, such administrative regulation, 
order, ruling, approval, interpretation, practice, or enforcement policy is modified 
or rescinded or is determined by judicial authority to be invalid or of no 
legal effect. 

“(b) The agency referred to in subsection (a) shall be— 

“(1) in the case of the Fair Labor Standards Act of 1938, as amended—the 
Administrator of the Wage and Hour Division of the Department of Labor; 

* * * & * 


“Sec. 11. Liquidated Damages.—In any action commenced prior to or on or 
after the date of the enactment of this Act to recover unpaid minimum wages, 
unpaid overtime compensation, or liquidated damages, under the Fair Labor 
Standards Act of 1938, as amended, if the employer shows to the satisfaction 
of the court that the act or omission giving rise to such action was in good 
faith and that he had reasonable grounds for believing that his act or omission 
was not a violation of the Fair Labor Standards Act of 1938, as amended, the 
court may, in its sound discretion, award no liquidated damages or award an 
amount thereof not to exceed the amount specified in section 16 (b) [29 U. S. C. 
§ 216 (b)] of such Act.” 

10 Sections 206 and 207, Fair Labor Standards Act of 1938, supra note 2. 

11 See Conference Report, p. 16. Statements of Senator Wiley, explaining 
conference report to Senate, 80 Cong. Rec. 4398 (1947); Representatives 
Gwynne and Walter, Id. pp. 4514, 4515. 
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of occurring on or after May 14, 1947. Under this section, the regu- 
lation, order, ruling, approval, interpretation, administrative practice 
or enforcement policy relied upon and conformed with in good faith, 
must be that of the “Administrator of the Wage and Hour Division 
of the Department of Labor,” only, and such regulation, order, etc., 
must be in writing.’* Section 11?* provides relief only from the pay- 
ment of liquidated damages where it is shown, to the “satisfaction 
of the court,” that the violation complained of and against which 
section 216 (b) of the Fair Labor Standards Act is invoked, was 
committed in good faith and that the employer had reasonable 
grounds for believing that his act or omission was not in violation of 
the Fair Labor Standards Act.** If these conditions are met, the 
court is permitted, but not required, in its sound discretion to reduce 
or eliminate the liquidated damages which would otherwise be re- 
quired in any judgment against the employer.’® 


III 
INTERPRETATION 


Decisions in both the federal and state courts interpreting and 
applying the good faith sections of the Portal-to-Portal Act of 1947 
have thus far been concerned largely with sections 9 and 11 of that 
Act, since claims based on violation of the provisions of the Fair 
Labor Standards Act occurring on or after May 14, 1947, provided 
for in section 10 of the Portal Act are confined in the use of the 
good faith defense to written orders, regulations, etc., of the Wage 
and Hour Administrator, and that section of the Act is far less 
susceptible to misconstruction or misapplication than section 9 which 
applies to any such order of any agency of the United States.’® 

In an attempted review and appraisal of those decisions under sec- 
tions 9 and 11 of the Act it will be well for the sake of clarity and 
understanding to classify the cases which have arisen into some five 


12 Section 10, Portal-to-Portal Act of 1947, supra notes 1 and 9. 
13 Section 11, Portal-to-Portal Act of 1947, supra notes 1 and 9 
14 Supra, note 8. 


15 Conference Report, p. 17; Remarks of Representative Walter, 80 Cong. 
Rec. 1550 (1947). In President Truman’s message to the Congress of May 
14, 1947, on the Portal-to-Portal Act he said: “Section 11 of the Act gives the 
Court discretionary authority to waive liquidated damages. Under the lan- 
guage of the Section, however, it continues to be the duty of the court to award 
liquidated damages unless convinced that the employer has, in good faith, sought 
to comply with his obligations under the Act. I do not believe this Section 
will be used to permit employers to engage in violation of the law with 
impunity.” U. S. Code Congressional Service, supra note 7, at p. 1828. 


16 Sections 9, 10, and 11 of the Portal-to-Portal Act of 1947, supra notes 
1 and 9 
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categories. For the purpose of this note the decisions of the courts 
may be divided as follows: 


The Constitutionality of the Good Faith Sections. 

The Meaning of “Good Faith” as used in Sections 9, 10 and 11. 
Pleading the Good Faith Sections. 

Defining the Language of Section 9. 

The Effect of Section 11 on Claims for Liquidated Damages. 


A. 
The Constitutionality of the Good Faith Sections 


The Portal-to-Portal Act of 1947 has been challenged as uncon- 
stituional in nearly every case arising under it. However, every 
federal court to consider the question has found the Act to be con- 
stitutionally sound.**7 On November 22, 1948, the Supreme Court 
of the United States denied certiorari in Darr v. Mutual Life Insur- 
ance Co. of New York,** the first of this long series of decisions 
under the Portal Act to come up for review. The effect of the Court’s 
decision, of course, was neither to affirm nor disaffirm the holding of 
the lower court. For the present, the constitutional sanction given 


the good faith provisions of the Act by the federal appellate courts 
stands as the law.’® 


The great majority of cases challenging the constitutionality of the 
good faith provisions are grounded in the doctrine of “vested rights.” °° 
The courts have generally denied the validity of any such theory by 
holding that those rights now being asserted by employees under the 


17 For a collection of cases on the question of the Act’s Constitutionality 
a, see Jackson v. Northwest Airlines, 76 F. Supp. 121, 132 (Minn. 
1948); Battaglia v. General Motors Corp., 169 F. (2d) 254 (C. C. A. 2d, 
1948), cert. den. 335 U. S. Pt 69 Sup. Ct. 236 (1948). 

18 169 F. (2d) 262 (C. C. A. 2d, 1948), cert. den., 335 U. S. 871, 69 Sup. Ct. 
166 (1948). 

19 [bid. 

20 Norman v. Baltimore & Ohio Railroad Co., 294 U. S. 240, 55 Sup. Ct. 407, 
79 L. ed. 885 (1935) ; Brown v. Consolidated Vultee Aircraft Corp., 80 F. Supp. 
257 (W. D. Ky. 1948); Redwitz v. Ford Motor Co., 80 F. Supp. 265 (W. D. 
Ky. 1948) ; Reid v. Day & Zimmerman, 73 F. Supp. 892 (S. D. Ia. 1947), aff'd. 
168 F. (2d) 356 (C. C. A. 8th, 1948), citing in support Boehle v. Electro Metal- 
lurgical Co., 72 F. Supp. 21 (Ore. 1947); Burfeind v. Eagle-Picher Co. of 
Texas, 71 F. Supp. 929 (N. D. Tex. 1947). See also: Rogers Cartage Co. v. 
Reynolds, 166 F. (2d) 317 (C. C. A. 6th, 1948); Lassiter v. Atkinson Co., 
166 F. (2d) 144 (C. C. A. 9th, 1947); Hoffman vy. Todd and Brown, 8 W H 
Cases 347 (N. D. Ind. Oct. 25, 1948); Asselta v. 149 Madison Avenue Corp., 
79 F. Supp. 413 (S. D. N. Y. 1948); Wood v. Atkinson, 7 W H Cases 846 
(W. D. Wash. Feb. 16, 1948); Jackson v. Northwest Airlines, cit. supra note 
17; Kam Koon Wan vy. E. E. Black, Ltd., 75 F. Supp. 553 (Hawaii 1948) ; 
Glowienke v. Hawaiian Dredging Co., 7 W H Cases 637 (N. D. Ill. Jan. 6, 
1948). These cases all involve sections 9 and/or 11 directly although the 
argument is virtually the same in section 2 cases under the Portal-to-Portal 
Act. See note 17, supra. 
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pertinent provisions of the Fair Labor Standards Act of 1938 are 
statutory rights only, and may be divested or abrogated by Congress 
in the same manner in which they were originally granted.** Other 
courts, as in the Darr case, have not denied the validity of the “vested 
rights” theory, but have held that the good faith provisions are a 
valid exercise of the Commerce power, even if employees’ rights to 
overtime pay are considered to be vested and contractual.?* Only 
one state court is known to have denied the constitutionality of the 
good faith provisions of the Portal Act.** 

It is interesting to note that the arguments now being advanced by 
employees and their representatives against the constitutionality of 
the Portal-to-Portal Act of 1947 are those very same arguments 
which were advanced by employers against the Fair Labor Standards 
Act of 1938 when that Act was being contested in the courts.** The 
employees appear to be no more successful with such arguments than 
were the employers under the earlier act. 


B. 


The Meaning of Good Faith 


The meaning of “good faith” as used in the Portal-to-Portal Act 
does not appear to be different from the meaning it has been given in 
other statutes.*® In defining the term as used in the Portal Act, the 


21Tn Rogers Cartage Co. v. Reynolds, cit. supra note 20, the court said at 
p. 320: “Sections 9 and 11 of the Portal-to-Portal Act are constitutional. Con- 
gress, in the exercise of its power to regulate interstate commerce, may inter- 
fere with valuable property rights. [Citations omitted.] While the rights 
given to the employees under the Fair Labor Standards Act are substantial, 
they did not exist at common law, nor were they established by the United States 
Constitution. Since they are purely the creature of statute, they may be 
altered or abolished by the Congress which established them at any time before 
they have ripened into final judgment.” See also, Asselta v. 149 Madison 
Avenue Corp., cit. supra note 20, where it was held that a complainant has not 
any vested right in the decree of the district court while it is subject to review. 
Cf. Fred Wolferman y. Gustafson, 169 F. (2d) 759 (C. C. A. 8th, 1948), 
reversing in part 73 F. Supp. 186 (W. D. Mo. 1947) (reversed as to Sec. 11; 
aff'd. as to Sec. 9.) 

22 Darr v. Mutual Life Insurance Co. of New York, supra note 18. 

23 Curtis v. McWilliams Dredging Co., 78 N. Y. S. (2d) 317 (N. Y. City 
Court 1948). 

24 Opp Cotton Mills v. Administrator, 312 U. S. 126, 61 Sup. Ct. 524, 85 L. ed. 
624 (1941) ; United States v. Darby, 312 U. S. 100, 61 Sup. Ct. 451, 85 L. ed. 
609 (1941) ; Bowie v. Gonzalez, 117 F. (2d) 11 (C. C. A. Ist, 1941); Berger 
v. Clouser, 36 F. Supp. 168 (Pa. 1940); Jacobs v. Peavy-Wilson Lumber Co., 
33 F. Supp. 206 (La. 1940); Morgan v. Atlantic Coast Line R. Co., 32 F. 
Supp. 617 (Ga. 1940); Andrews v. Montgomery Ward & Co., 30 F. Supp. 
380. Pat. 1939), aff'd. sub nom. Fleming v. Montgomery Ward & Co., 114 
F. (2d) 384 (C. C. A. 7th, 1940), cert. den. 311 U. S. 690, 61 Sup. Ct. 71, 
85 L. ed. 446 (1940) ; Overnight Motor Co. v. Missel, supra note 6. 

25 See generally In re Vater, 14 F. Supp. 631 (E. D. Ky. 1936); Siano v. 
Helvering, 13 F. Supp. 776 (N. J. 1936) ; Colket v. St. Louis Union Trust Co., 
52 F. (2d) 390 (C. C. A. 8th, 1931). 
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courts have generally held the test to be an objective one, and not 
dependent upon the actual state of mind of the employer.** This 
holding bears out much of the language of the legislative history of 
the Act,?’ and the interpretation placed thereon by President Truman 
in his message to Congress.”* 


Mr. Justice Gourley, speaking for the court in the Burke case, said: 


It [good faith] has been held to denote honesty of purpose, the 
actual existing state of mind, without regard to what it should be 
from given standards of law or reason. In others, however, it 
has been defined as honesty of intention, and freedom from 
knowledge of circumstances which ought to put the defendant 
on inquiry. (Italics added.)*® 


In Divens v. Hazeltine Electronics Corp., the court stated: 


. . . the issue of good faith, depending, as it does, upon many 
factors, should be left to the determination of the trial court upon 
consideration of all the evidence adduced by both parties. Good 
faith cannot be established as a simple fact... . It is an ulti- 
mate fact—a conclusion to be drawn from all the circumstances.*° 


Thus it is clear that the “good faith” defense was intended and is 
being construed strictly. It applies only where the employer inno- 
cently and to his detriment followed the law as it was laid down to 
him by governmental agencies, without notice of any infirmity, and 


without notice on his part of conflicting rules. Where there are two 
rules which conflict, and the employer, even though in apparent “good 


26 Burke v. Mesta Machine Corp., 79 F. Supp. 588, 611 (W. D. Pa. a, 
oe v. Hazeltine Electronics Corporation, 79 F. ‘Supp. 513 (S. D. N. 

27 See colloquy Representatives Reeves and Divett, 1947 Cong. Rec. 1620; 
colloquy between Senators Ferguson and Donnell, Jd. p. 4578. 

28In President Truman’s message to Congress of May 14, 1947, he said: 
“T wish also to refer to the so-called ‘good faith’ provisions of Sections 9 and 
10 of the Act. It has been said that they make each employer his own judge 
of whether or not he has been guilty of a violation. It seems to me that this 
view fails to take into account the safeguards which are contained in these 
Sections. The employer must meet an objective test of actual conformity with 
an administrative ruling or policy. If the employer avails himself of the defense 
under these Sections, he must bear the burden of proof. He must show that 
there was an affirmative action by an administrative agency and that he relied 
upon and conformed with such action. He must show further that he acted in 
good faith in relying upon that administrative action.” (Italics added.) U.S. 
Code Congressional Service, supra note 7, at pp. 1827-28. 

29 Burke v. Mesta Machine Corp., cit. supra note 26, at p. 611 citing in support 
all of note 25, supra. See also: Reid v. Day & Zimmerman, Inc., cit. supra 
note 20; Jackson v. Northwest Airlines, cit. supra note 17; Gustafson v. Fred 
Wolferman, cit. supra note 21. Interpretative Bulletin, Portal- to-Portal Act, 
29 Code of Federal Regulations, Chapter V, Part 790, Section 790.19, Issued 
November 1947. 

30 Divens v. Hazeltine Electronics Corporation, cit. supra note 26, at p. 514. 
See aes Bulletin, Portal-to-Portal Act, supra note 29, Sec- 
tion .15. 
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faith,” chooses the one to his advantage, and it turns out that the 
ruling was erroneous, he cannot claim the protection of the good faith 
sections of the Act.** 


C. 
Pleading the Good Faith Defense 


Under both sections 9 and 10 of the Portal Act, no employer shall 
be subject to any liability to pay minimum wages or overtime com- 
pensation under the Fair Labor Standards Act of 1938, if he pleads 
and proves that the act or omission complained of was in good faith, 
in conformity with and in reliance on certain administrative rulings 
as described above.*? This requirement of pleading the good faith 
defense places the burden squarely upon the defendant to plead and 
prove affirmatively his good faith.** One court has interpreted this 
section to mean that such a defense appearing for the first time in the 
defendant’s proposed findings of fact to the trial court will not sustain 
the requirement.** 

There the court held that although the general rule is that where 
there is a change in the applicable law subsequent to the judgment 
in the trial court and pending appeal, the reviewing court will apply 
the law as it is at the time, “. . . such a rule is not applicable where 
the issue has not been made in the trial court and the court’s judg- 
ment does not include a ruling on the issue.” ** This holding by the 
appellate court failing to remand the case to the trial court for con- 
sideration under the Portal Act certainly seems contrary to the major- 
ity rule. Although the court here attempted to distinguish the case 
on the grounds that the good faith defense was not presented except 
in the defendant’s proposed findings of fact to the trial court, such 
an argument is not persuasive since the Portal Act was not in exis- 
tance at the time of the trial court’s decision, and the defendant could 
scarcely have been expected to plead a non-existent law. On its merits, 
the case does not appear to warrant being distinguished from the 
holding by the Supreme Court of the United States in 149 Madison 
Avenue Corp. v. Asselta,®® where the Court remanded the case to the 


81 See statements of Representatives Gwynne and Walter, 1947 Cong. Rec. 
4515, 1620; Senator McGrath, Id. p. 2330. See also, Burke v. Mesta Machine 
Corp., cit. supra note 26. 

32 Sections 9 and 10 of the Portal-to-Portal Act, supra note 9. 

83 See Section 790.2 of Interpretative Bulletin, supra note 29. Cf. Statements 
of Senators Wiley and Donnell, 1947 Cong. Rec. 4398, 4578; Jackson v. North- 
west Airlines, cit. supra note 17, at p. 125; Reid v. Day & Zimmerman, cit. 
supra note 20. 

84 De Waters v. Macklin Co., 167 F. (2d) 694 (C. C. A. 6th, 1948). 

35 Jd. at p. 699 (citing cases in support). 

36 331 U. S. 199, 67 Sup. Ct. 1178, 91 L. ed. 1432 (1947). 
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District Court for consideration under the Portal-to-Portal Act, the 
case having been decided and affirmed by the appellate court prior 
to the passage of that Act.*7 When the case went back to the Dis- 
trict Court,** the defendant moved to amend his answer in order to 
plead sections 9 and 11 of the new Act. The court granted the motion 
stating that since there had been a change in the applicable law, it 
might be necessary to set aside a judgment rightful when rendered, 
but which could not be affirmed but in violation of the later law.*® 

As a general rule it is insufficient that the trial court without refer- 
ence to, or application of, the specific provision of the Portal-to-Portal 
Act, find that the defendant did in fact act in good faith in his effort 
to comply with the Fair Labor Standards Act.*® Further, it has 
been held by the courts that failure to plead both sections 9 and 11 
in the trial court will not preclude the defendant’s introducing for 
the first time on appeal a section 11 defense where he pleaded only 
a section 9 defense in the trial court.* 

Another problem presented by the requirement that the defendant 
“plead and prove” his good faith defense arises with a motion for sum- 
mary judgment. Several courts have held that the question of good 
faith presented by a section 9 or 11 defense may not be disposed of 
on a motion for summary judgment.*? In Halsband v. George A. 
Fuller Co.,** the court said: 


. . . good faith and reliance are in the nature of mental abstrac- 
tions and are matters of proof on the trial; this may impose an 
onerous burden on the defendants considering the volume of 
exhibits on this motion. Section 11 read with section 9 of the 
Portal-to-Portal Act also leads to the conviction that plaintiff’s 
cause of action cannot be disposed of on affidavits.** 


This view, however, is by no means unanimous among the courts and 
in a number of similar cases motions for summary judgment have 


37 Asselta v. 149 Madison Avenue Corp., 65 F. Supp. 385 (S. D. N. Y. 1946), 
aff'd. 156 F. (2d) 139 (C. C. A. 2d, 1946), rev’d and remanded, supra note 36. 

38 Asselta v. 149 Madison Avenue Corp., cit. supra note 20. 

39 Supra note 38. See also, Vandenback v. Owens-Illinois Co., 311 U. S. 538, 
61 Sup. Ct. 347, 85 L. ed. 327 (1941) ; Carpenter vy. Wabash Railway Co., 309 
U. S. 23, 60 Sup. Ct. 416, 84 L. ed. 558 (1940); United States v. Schooner 
Peggy, 1 Cranch 103, 110, 2 L. ed. 49 (1801). 

P Mg a River Shipbuilding Co. v. Adams, 164 F. (2d) 1012 (C. C. A. 
th, 1947). 

41 Hoffman v. Todd and Brown, cit. supra note 20; Central Missouri Tele- 
phone Co. v. Conwell, — F. (2d) — (C. A. 8th, Nov. 16, 1948), aff’g. 76 F. 
Supp. 398 (W. D. Mo. 1948); Jackson v. Northwest Airlines, cit. supra note 
17; Burke v. Mesta Machine Corp., cit. supra note 26; Fred Wolferman v. 
Gustafson, cit. supra note 21. 

42 Camiano v. Rifkin, 77 F. Supp. 363 (S. D. N. Y. 1948); Divens v. 
Hazeltine Electronics Corp., cit. supra note 26; Halsband v. George A. Fuller 
Co., 7 W H Cases 827 (N. Y. City Court, Mar. 9, 1948). 

43 Supra note 42. 

44 Jd. at p. 828. 
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been granted.*® The rationale of the Wan case is characteristic. 
There the court stated that the requirement of section 9 that the 
defendant “pleads and proves” the good faith defense does not mean 
that such facts can only be proved in the traditional open court 
method so as to preclude a summary judgment.*® This case, how- 
ever, is clearly distinguishable from the Halsband case in that here 
the plaintiff filed no counter-affidavits, and did not contest the valid- 


ity of the defendant’s good faith defense. As the court said in the 
Wan case, 


Having pleaded a section 9 defense under the Portal-to-Portal 
Act and proven it by an undenied affidavit, there is here . 
no triable issue as to any material fact, and a summary judgment 
is in order for the only issues involved are issues of law.*? 


Other cases granting motions for summary judgments on the basis 
of contested affidavits appear to be in conflict with the ruling in the 
Halsband case. However, in holding that the question of good faith, 
when contested, is not a proper subject for summary judgment, the 
courts appear to have acted wisely in view of the ambiguous language 
of section 9 and in the difficulty in ascertaining any such illusive 
concept as “good faith” as used in these sections, on the basis of mere 
affidavits.4* However, in those cases arising under section 10, there 
should be less difficulty in determining the validity of the good faith 
defense upon affidavits since under that section the employer is lim- 
ited strictly to reliance on and conformity with rules and regulations 
of the Wage and Hour Administrator only.*® 

At least one case has arisen to test the applicability of a section 9 
defense in an injunction proceeding brought by the Administrator 
to restrain future violations of the Fair Labor Standards Act,®° as 
distinguished from actions brought by employees to obtain minimum 
wages and overtime compensations under that Act. The court held 
that, in such a case, section 9 was inapplicable since the term “lia- 
bility” or “punishment” from which the employer is protected by 


45 Wan v. E. E. Black, Ltd., cit. supra note 20; Blessing v. Hawaiian Dredg- 
ing Co., 76 F. Supp. 556 (D. C. 1948); Leeds v. Sawyer, 7 W. H. Cases 176 
(N. Y. Supreme Court, Aug. 13, 1947) rehearing granted, 7 W H Cases 245 
(N. Y. Supreme Court, Sept. 12, 1947). See also, Lorentz v. RKO Radio 
Pictures, 155 F. (2d) 84 (C. C. A. 9th, 1946); Gifford v. Travelers Ass’n. of 
America, 153 F. (2d) 209 (C. C. A. 9th, 1946) ; Batson vy. Porter, 154 F. (2d) 
566 (C. C. A. 4th, 1946); Brooks v. Utah Power & Light Co., 151 F. (2d) 
514 (C. C. A. 10th, 1945). 

46 Wan v. E. E. Black, Ltd., cit. supra note 20. 

47 Td. at p. 560. 

48 See comments of Frank, J. in Doehler Metal Furniture Co. v. United 
States, 149 F. (2d) 130 (C. C. A. 2d, 1945). 

49 Section 10, Portal-to-Portal Act, supra notes 1 and 9. 

50 Section 217, Fair Labor Standards Act, supra note 2. 

3 
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section 9 of the Portal Act has reference only to the pecuniary lia- 
bility provided for in section 16 (b) of the Fair Labor Standards 
Act." The court said: 


. the purpose of an injunction is not to render an employer 
subject to punishment for past violations of the Act but merely 
to compel his future obedience to it. We can find nothing in 
the Portal-to-Portal Act or in its legislative history to suggest 
that Congress intended in any way to affect the granting of an 
injunction against an employer. . . .** 


Although this ruling appears on its fact to be sound, there is some 
language in the legislative history of the Act which could well be 
taken to infer that under certain circumstances, as where liability to 
employees is in issue, an employer might plead the “good faith” 
defense in an injunction proceeding, if such a proceeding may be said 
to be an action “by the United States” against the employer.®* 


D. 
Defining the Language of Section 9 


Section 9 of the Portal-to-Portal Act presents a difficult problem 
in interpretation because of its broad and ambiguous language. Such 
terminology as “any agency,” “any ruling,” etc., would appear to the 
laymen at least to be far more inclusive than the courts have found 
them to be. Since the Portal Act itself makes no attempt to define 
its own terms, the courts have resorted to the oft times conflicting 
statements in the legislative history of the Act, and definitions of 
such terms in other statutes, decisions, etc.5* As a result of this, the 
interpretative and definitive decisions by the courts under the good 


51 Northwestern-Hanna Fuel Co. v. McComb, 67 F. Supp. 833 (Minn. 1946), 
aff'd. 166 F. (2d) 932 (C. C. A. 8th, 1948). This case was an action brought 
by the Administrator to enjoin further violations of the overtime and record 
keeping requirements of the Fair Labor Standards Act of 1938, supra note 2, 
sections 15 (a) (2) and 15 (a) (5). 

52 Td. at p. 939. 

58 In the Labor Department’s Interpretative Bulletin, supra note 29, at page 
25, it is said: “The statement explaining the conference report goes on to say: 
‘However, the employer will be relieved from criminal proceedings or injunc- 
tions brought by the United States not only in cases described in the preceding 
paragraph but also where the practice or policy was such as to lead him in good 
faith to believe that he would not be proceeded against by the United States.’” 

54In Burke v. Mesta Machine Corp., supra note 26 at p. 608 the court said: 
“While the term ‘any agency of the United States’ is not defined in the Portal- 
to-Portal Act, it clearly appears from legislative definition of the term ‘agency’ 
in other federal statutes and legislative reports.” See for example, Definition 
of My oo agency,” Federal Register Act, 49 Srat. 501 (1935), 44 U. S. C. 
§ 304 (1946); S. Doc. 248, 79th Cong., 2d Sess., pp. 196, 247, 408 (1947). See 
also, Special Analytical Report, Bureau of National Affairs Publication, Wash- 
ington, D. C., entitled, “The Portal-to-Portal Act of 1947.” Rogers Cartage 
Co. v. Reynolds, cit. supra note 20. Cf. Definition of “Agency,” Administrative 
Procedure Act, 60 Strat. 993 (1946), 5 U. S. C. § 1001 (a) (1946). 
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faith provisions of the Act are not harmonious, and there does not 
appear to be any staggering precedents being established, especially 
in view of the comparatively broad definitions given such terms by 
the Labor Department in its Interpretative Bulletin issued in 1947.°° 
The primary difficulty confronting the courts in the application of 
section 9, and the test which must be met in all such cases is that of 
establishing that the person or group relied upon was an “agency 
of the United States” within the meaning of section 9 of the Portal- 
to-Portal Act. Applying the tests set forth above,®* the courts have 
variously found the following to be agencies of the United States, 
good faith reliance on, and conformity with which, came within the 
requirements of section 9; Salary Stabilization Unit of the Treasury 
Department,*? National War Labor Board,®** National War Labor 
Board’s Shipbuilding Commission,*® Interstate Commerce Commis- 
sion,°® Chief of Bureau of Yards and Docks, Navy Department, 
War Department (In cost-plus-fixed-fee contractor cases),°* Wage 
and Hour Administrator,** United States Army in Hawaii. 
Applying the same rules generally, the following were held not to 
be an “agency of the United States” within the meaning of section 9; 
Chairman of Railway Labor Panel,®* Contracting Officers, Army Air 
Corps,** Ordinance Division of War Department,®*? Inspectors from 
Wage and Hour Administration,** United States District Court,°® 


55 Interpretative Bulletin, supra note 29, Section 790.17 et seq. 

56 Supra notes 54 and 55. 

57 Wells v. Radio Corp. of America, 77 F. Supp. 964 (S. D. N. Y. 1948). 

58 Wood v. Atkinson, supra note 20. 
ae v. Joshua Hendy Corp., 7 W H Cases 693, (S. D. Cal. Sept. 
30, 1947). 

6° Rogers Cartage Co. v. Reynolds, cit. supra note 20. 

61 Blessing v. Hawaiian Dredging Co., cit. supra note 45, (holding that Chief 
of Bureau spoke for the Secretary of the Navy); Kenny v. Wigton-Abbott 
Corp., 80 F. Supp. 489 (N. J. 1948) (where it was held that reliance on 
“circular letter” from Bureau was a valid defense). 

62 Curtis v. McWilliams Dredging Co., cit. supra note 23, (despite the fact 
that War Dept. disagreed with Wage and Hour Administrator on issue of 
coverage); Lassiter v. Atkinson Co., cit. supra note 20, (holding that con- 
tractor is not bound to go beyond War Dept. in ascertaining applicability of 
Wage-Hour Laws). 

63 Darr v. Mutual Life Insurance Co. of New York, supra note 18; Leeds v. 
Sawyer, cit. supra note 45. 

64 Wan v. E. E. Black, Ltd., cit. supra note 20. 

65 Jackson v. Northwest Airlines, cit. supra note 17. 

86 [bid. 

87 Day and Zimmerman v. Reid, cit. supra note 20. 

68 Wells v. Radio Corp. of America, cit. supra note 57; Semeria v. Gatto, 
75 N. Y. S. (2d) 140 (N. Y. Supreme Court 1947); Central Missouri Tele- 
phone Co. yv. Conwell, cit. supra note 41; Kerew v. Emerson Radio & Phono- 
graph Corp., 76 F. Supp. 197 (S. D. N. Y. 1947); Burke v. Mesta Machine 
Corp., cit. supra note 26; (where advice from inspectors was held to be con- 
trary to “well publicized” bulletin). 

69 Gustafson v. Fred Wolferman, cit. supra note 21. 
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Bureau of Yards and Docks, Navy Department,”° Army Air Corps.” 

It is evident from these cases and from parts of the legislative 
history of the Act** that one of the basic tests, in addition to the use 
of definitions of the term “agency” in other statutes, etc., which the 
courts will apply in determining the validity of a section 9 defense 
involves the application of some of the fundamental rules of the law 
of agency. Basically the test is this: Did the person or group relied 
on in good faith as an “agency of the United States” act with author- 
ity, or with such apparent authority with regard to wage and hour 
matters as to induce absolute reliance on the part of the employer? 
More specifically, the court said in the Burke case, 


It is necessary that the person consulted is apparently clothed 
with the indicia of authority to speak for his employer, in this 
instance the ‘“‘agency,” then it seems to me that the person who 
receives his interpretation from such a person ought to have the 
right to rely on it. 

*x* * * x * 

It is a settled principle of law that where a person deals with 
an agent, it is the duty of said person to ascertain the agent’s 
authority. The burden is on the party relying on the acts of the 
agent to establish the Act, upon which reliance is placed, and 
that the act upon which he relies was within the agent’s au- 
thority.”* 


With this basic test in mind the decisions of the courts appear to 


be more consistent, and the decisions, upon the particular facts of 
the cases, seem well founded, despite some apparent inconsistency 
between mere definitions of “agency” contained in other statutes, or 
in the Labor Department’s Interpretative Bulletin,"* and the use of 
the “authority” test, as applied by the courts. Two cases, however, 
illustrate well the application of the agency doctrine stated above. 
In Jackson v. Northwest Airlines,”* for example, the Chairman of 
the Railway Labor Panel was not an “agency of the United States” 
since the executive order setting up the Panel with authority to pass 
on wartime wage adjustments specified that the administrative author- 
ity under the order could be exercised only by the Panel and certain 
emergency boards, rather than by the Chairman of the Board. In 


70 Glowienke v. Hawaiian Dredging Co., cit. supra note 20, (where adoption 
of Navy Dept. ruling that was contrary to court decision held not done in 
good faith). 

71 Jackson v. Northwest Airlines, cit. supra note 17. 

72 Note 54 supra. 

73 Burke v. Mesta Machine Corp., cit. supra note 26, at pp. 613, 615. 

74 Supra note 29, at pp. 26, 27, 28. See also, Cudahy Packing Co. v. Holland, 
315 U. S. 357, 62 Sup. Ct. 651, 86 L. ed. 895 (1942); 39 Op. Att’y. Gen. 15 
(1925). Cf. Keyser v. Hitz, 133 U. S. 138, 10 Sup. Ct. 290, 33 L. ed. 531 
(1890) ; 13 Geo. Wasn. L. Rev. 144 (1945). 

75 Cit. supra note 17. 
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Wan v. E. E. Black, Ltd.,"* the court found the United States Army 
to be an “agency of the United States” under the peculiar circum- 
stances of the case. The fact that during the war Hawaii was under 
marital law, and governed by military authority, compliance with and 
reliance on the orders of the military with respect to wage and hour 
matters was mandatory and clearly constituted a good faith defense 
within the meaning of section 9 of the Portal-to-Portal Act. Although 
the Army would probably have not been considered an “agency” of 
the United States on the basis of mere legislative definition in other 
acts, the de facto authority of the Army under the circumstances in 
this case was held to be supreme, even though its orders may have 
been in conflict with the provisions of the Fair Labor Standards Act.” 

In a majority of those cases involving cost-plus-fixed-fee contracts 
which were subject to the control of the War Department, the courts 
have found the War Department to be an “agency of the United 
States,” within the meaning of section 9, since in most of these cases 
the contractors were required to submit to the contracting agency all 
questions relating to employer-employee relations, and failure to 
comply with the rulings of the agency would have resulted in penalties 
against the contractor."* Those agencies in many cases were thought 
to be clothed with such indicia of authority in wage-hour matters as 
to warrant the court’s findings. It has been held that the employer 
is not to have been required to go beyond the contracting agency 
in determining wage-hour rules and regulations.*® Decisions to the 
contrary however may be found, with perhaps the better reasoning on 
the facts.*° 

The second problem confronting the courts in the application of 
section 9 is that of determining exactly what is meant by the terms 
“any administrative regulation, order, ruling, approval, or interpre- 
tation” or “any administrative practice or enforcement policy,” good 


78 Cit. supra note 20. 


77 See discussion of Army as an “agency of the United States” in this case, 
supra note 20, at p. 559, 561. See also, Curtis v. McWilliams Dredging Co., 
cit. supra note 23; Jackson v. Northwest Airlines, cit. supra note 17. 

78 Lassiter v. Guy F. Atkinson Co., cit. supra note 20; Brueschke v. Joshua 
Hendy Co., cit. supra note 59; Rogers Cartage Co. v. Reynolds, cit. supra note 
20; Blessing v. Hawaiian Dredging Co., cit. supra note 45. 

79 Curtis v. McWilliams Dredging Co., cit. supra note 23; Lassiter v. Guy 
F. Atkinson Co., cit. supra note 20. 

80 Glowiencke vy. Hawaiian Dredging Co., cit. supra note 20; Kerew v. Emer- 
son Radio and Phonograph Co., cit. supra note 68; Jackson v. Northwest Air- 
lines, cit. supra note 17; (where after receipt of the Administrator’s ruling 
relied on, the employer issued notice to the effect that he would operate under 
the Fair Labor Standards Act if he could obtain permission from the govern- 
ment contracting agency to do so, it was held that such notice indicated that 
the employer did not try to act in good faith reliance on the Administrator’s 
ruling). See also, Burke vy. Mesta Machine Corp., cit. supra note 26. 
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faith reliance on which is a valid defense. In a number of cases, 
particularly those involving the Wage-Hour Administrator or his 
Inspectors, the courts have found that mere acquiescence, or what 
might amount to tacit approval by this division of an employer’s wage 
and hour routine is not an administrative ruling or practice within 
the meaning of section 9.** In Gustafson v. Fred Wolferman,® the 
district court found, and the appellate court affirmed, that the fact 
that the Wage and Hour Administrator in an injunction proceeding 
instituted by him, had abandoned an appeal from an order of the 
district court approving the defendant’s wage-hour claims, and al- 
lowed the order to stand unchallenged, did not amount to an “admin- 
istrative interpretation” of the Wage and Hour Division. Neither 
was the decision of the district court an administrative ruling or 
regulation within the ambit of section 9 of the Act. Two statements 
from other recent cases tend to support the strict views set forth 
above. In Semeria v. Gatto,** the court said, “The terms ‘adminis- 
trative regulation, order, ruling, approval, or interpretation’ in 
the . . . statute imply a command or direction authoritatively given 
for a general course of action, applying to all alike.” (Italics added) .** 
In the Burke case, the court said, 


In order to establish his affirmative defenses the employer must 
show that the administrative interpretation relied upon was “in 
fact the interpretation of the agency.” . . . What is meant— 
Are the formal Interpretative Bulletins, Rulings, and Opinion 
Letters issued by the Administrator or his authorized deputies, 
or similar rulings, etc., issued by any other governnmental 
agency.*° 


Thus it is evident that as a general rule the courts in interpreting 
the language of section 9 have been careful to limit the scope of that 
provision, and have allowed the good faith defense as a bar to the 
action only in those cases where the alleged agency had proper au- 
thority, and where the ruling relied upon was unequivocably the 
official holding of that authorized agency.*® 


81 Supra notes 67 and 68. 

82 Cit. supra note 21. 

83 Cit. supra note 68. 

84 Td. at p. 143, citing in support, Carolina Aluminum Co. v. Federal Power 
Commission, 97 F. (2d) 435, 436 (C. C. A. 4th, 1938); Osborne v. Johnston, 
120 F. (2d) 947 (C. C. A. 9th, 1941). 

85 Burke v. Mesta Machine Corp., cit. supra note 26 at p. 609, 610. See also, 
Kinney v. Wigton-Abbott Corp., cit. supra note 61 (holding “circular letter” 


issued by Bureau of Yards and Docks to be an “administrative regulation, 
order, etc.,” within the meaning of section 9). 


86 Supra note 8. 
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The Effect of Section 11 on Claims for Liquidated Damages 


Section 11 of the Portal-to-Portal Act giving the courts discretion 
in the awarding of liquidated damages has, by its terms, much broader 
application than section 9 of the Act, in that it applies to any action 
commenced prior to, on, or after the date of the enactment of the Act, 
and is not limited by its language to any specific acts or omissions. 
All that is required by section 11 is that the employer show “to the 
satisfaction of the court that the act . . . was in good faith” and 
that he had “reasonable grounds for believing that his act . . . was 
not a violation of the Fair Labor Standards Act of 1938... .” If 
such facts are proved the court may award no liquidated damages, 
or award any amount not to exceed the amount specified in section 
216(b) of the Fair Labor Standards Act.** 

The decisions of the courts involving a section 11 defense have 
not been many, and there appears to be no general rule that may be 
said to flow from the decisions. From the very nature of such a 
defense the cases must be decided largely on the merits of the par- 
ticular case. It may be said, however, both from the decisions of the 
courts, and from the language of the section, that there are two basic 
tests which must be met if the employer is to sustain the defense. 
First, that the act or omission complained of giving rise to the action 
was in good faith, and, second, that the employer had reasonable 
grounds for believing that his act or omission was not a violation of 
the Fair Labor Standards Act.** This second requirement, the courts 
have said, has reference to something different than the mere good 
faith of an employer in actually believing that an employee was 
exempt from the provisions of the former Act.*® To strengthen this 
view, one court has held that the advice and opinion of an attorney 
as to the applicability of the provisions of the Fair Labor Standards 
Act to the business of the employer is not sufficient for the require- 
ments of section 11 of the Portal Act.®°° On the other hand, there 

87 Interpretative Bulletin, supra note 29, Section 790.20; President Truman’s 
message to Congress, supra notes 15 and 28. 

88 Interpretative Bulletin, supra note 29, Section 790.22. See Conference Re- 
port, p. 17. Remarks of Representative Walter, 1947 Cong. Rec. 1550. See 


also, Kerew v. Emerson Radio & Phonograph Co., cit. supra note 68; Reid 
v. Day & Zimmerman, cit. supra note 20; Gustafson v. Fred Wolferman, cit. 
supra note 21. 

89 Reid v. Day & Zimmerman, cit. supra note 20; See also, Hoffman 
v. Todd and Brown, cit. supra note 20; Glowienke v. Hawaiian Dredging Co., 
cit. supra note 20. But see, Brown v. Consolidated Vultee Aircraft Corp., 
cit. supra note 20. 

90 Gustafson v. Fred Wolferman, cit. supra note 21. But see, Newspaper 
Guild v. Republican Publishing Co., 8 W H Cases 140 (Mass. June 21, 1948) 
(where it was held that failure of employer to consult his attorney on the 
issue of coverage was grounds for denying the defense). 
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appears to be no requirement that the employer, in pleading a section 
11 defense, relied on any administrative ruling or order, as is required 
in section 9.°' Thus, in a number of cases where the courts had 
denied a section 9 defense, for reasons stated above, they have sus- 
tained a section 11 defense based upon the same evidence.®* Likewise, 
where the courts had under section 9 denied the defense when based 
on the reliance by the employer upon a court decision, they have 
upheld the employer under section 11. As the court said in Fred 
W olferman, Inc. v. Gustafson, 


The court’s decision in the Administrator’s injunction suit 
which was allowed to become final, . . . clearly could have a 
significance under section 11 of the . . . Act, as “reasonable 
grounds for believing,” which it did not possess per se in rela- 
tion . . . to section 9. Asa matter of fact, the legal mind can 
hardly conceive of any more “reasonable grounds” for taking 
a particular course under a statute of unsettled construction than 
a judicial decision on the precise question, made in an action to 
which one has been an immediate party, which is relied on in 
good faith.°* 


This view, however, may well be limited to those decisions in which 
the party claiming good faith reliance thereon was in fact a party 
to the proceeding giving rise to the decision.** 

Generally speaking, the courts appear to apply the same test with 
regard to “good faith” under section 11 that was discussed herein 
under section 9.°° From the legislative history of the Act, this seems 
to be consistent with the intent of Congress, and there is little doubt 
that the language of section 11 will be restricted measurably by the 
application of the “good faith” tests now being used. Further, the 
scope of section 11, although by its language quite broad, is not being 
extended to all those cases in which a section 9 defense has been 
denied; many of the courts which have denied a section 9 defense 
have also denied a section 11 defense, in those cases where the “good 
faith,” standing alone, was held sufficient. 


91 Newspaper Guild v. Republican Publishing Co., cit. supra note 90; Jack- 
son v. Northwest Airlines, cit. supra note 17; Brown v. Consolidated Vultee 
Aircraft Corp., cit. supra note 20. 

92 Jackson v. Northwest Airlines, cit. supra note 17; Curtis v. McWilliams 
Dredging Co., cit. supra note 23; Central Missouri Telephone Co. v. Conwell, 
cit. supra note 41; Hoffman v. Todd and Brown, cit. supra note 20; Fred 
Wolferman v. Gustafson, cit. supra note 21. 

93 Fred Wolferman v. Gustafson, 169 F. (2d) 759, 765 (C. C. A. 8th, 1948). 

94 Mauro v. Malcolm M. Slaughter & Co., 7 W H Cases 741 (S. D. 
N. Y., Jan. 1948); Ispass vy. Pyramid Motor Freight Corporation, 78 F. Supp. 
475 (S. D. N. Y. 1948). 

95 Section III, Part B, Supra. 

96 Kerew v. Emerson Radio & Phonograph Co., cit. supra note 68; Reid 
v. Day & Zimmerman, cit. supra note 20; Burke v. Mesta Machine Corp., 
cit. supra note 26; Marchant v. Sands Taylor & Wood Co., 75 F. Supp. 783 
(Mass. 1948) ; Gustafson v. Fred Wolferman, cit. supra note 21. 
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IV 


CONCLUSION 


Any conclusions which may be drawn at the present time from the 
general application of the “good faith” provisions of the Portal-to- 
Portal Act must, of necessity, be speculative, since the Act itself is 
yet in its judicial infancy, and the highest court of the land has not 
yet considered it thoroughly. Nevertheless, it is apparent that the 
Act itself is not all that its proponents had hoped it would be, espe- 
cially in view of the restrictive application the Act is being permitted 
by the lower federal courts. However, it seems evident that even 
with the restrictive interpretation being placed on the Act by the 
courts, it is serving well its primary purpose—to defeat the deluge 
of portal suits which would have bankrupt many employers. Other 
than that, the Act was not intended to make any substantial change 
in the enforcement and application of the Fair Labor Standards Act 
of 1938. Those provisions included in the Portal Act such as the 
“good faith” provisions were designed to meet specific shortcomings 
of the earlier Act, and ought therefore to be restricted to those cases 
involving the specific point sought to be remedied by the later Act. 

Although the declaration of policy as stated in section 1 of the 
Portal Act makes no express change in the national policy as declared 
by Congress in section 2 of the Fair Labor Standards Act, there 
were those who feared, because the earlier Act was perhaps improper- 
ly extended through judicial interpretation, that the pendulum might, 
with the passage of the Portal-to-Portal Act, swing back again, and 
materially encroach upon the national policy as stated in the Fair 
Labor Standards Act of 1938. After a little over a year of judicial 
application and interpretation of the Portal Act, the worst of such 
fears has been substantially allayed. 

With regard to section 11, it appears that Congress, in enacting 
the provision was merely answering the call from the courts—typical 
of which is this quotation from Missel v. Overnight Motor Co.°* Mr. 
Justice Dobie speaking for the court with regard to the liquidated 
damage provision of the Fair Labor Standards Act, said: 

Since the Act has been violated in good faith in this case, we 
would indeed like to hold that it is discretionary. It seems a keen 
injustice for employers bewildered by strange legislation and 
confused by divergent authority of the courts to be subjected to 
such a measure. Yet, no matter how much we lament its harsh- 


ness, the section appears to be mandatory and virtually all the 
courts have so construed it.°** 


97126 F. (2d) 98 (C. C. A. 4th, 1942), aff’d. supra note 6. 
98 Td., at pp. 110, 111. 
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Clearly there was some need for a provision under which the courts 
might mitigate the harsh liquidated damages provisions of the former 
Act. However, it is now clear that the courts will use this power 
of discretion to the advantage of the employer only when he has 
satisfied the good faith tests, and only when to deny him the defense 
would be to revive the conditions that existed prior to the enactment 
of the Portal-to-Portal Act. The tests which must be met are strict 
and there seems little possibility that section 11 will be expanded by 
judicial interpretation beyond the precise needs for which the pro- 
vision was enacted. 


Victor S. NETTERVILLE. 


TESTIMONIAL ADVERTISING AND THE FEDERAL TRADE COMMISSION 


The evolving concept of the Federal Trade Commission as an 
agency which has the dual task of preventing “unfair or deceptive acts 
or practices in commerce” ? and functioning as an arm of federal anti- 
trust law enforcement? has been the result of dynamic expansion of 
legal thinking in the field of trade regulation. While the legality of 
many trade practices, such as testimonial advertising, has been tested 
by criteria that have long since been changed by the courts in reap- 
praising the role of the commission in today’s commercial community, 
some of these older decisions still serve to delineate the scope of the 
commission’s authority. 

Since the decision of Northam Warren Corp. v. Federal Trade 
Commission,’ the ambit of the commission’s regulatory authority in 
the field of testimonial advertising has been severely curtailed. In this 
case, the commission had ordered a manufacturer of toilet articles to 
cease and desist the use of testimonials and endorsements of its 
products in its advertising without disclosing that substantial sums 
had been paid for such endorsements and testimonials. It was ex- 
pressly found by the commission that the testimonials were the truth- 
ful expression of opinion of the testimonialists. The court, in re- 


1 Wheeler-Lea Act, 52 Strat. 111 (1938), 15 U. S. C. §45 (1946). See also 
Federal Trade Commission v. R. F. Keppel & Bro., 291 U. S. 304, 54 Sup. Ct. 
42, 78 L. ed. 814 (1934). 


2 Woolley, J., in Standard Oil Co. v. Federal Trade Commission, 282 Fed. 81, 
87 (C. C. A. 3d, 1922), aff’d. 261 U. S. 463, 43 Sup. Ct. 450, 67 L. ed. 46 (1923) 
said: “Therefore in determining whether given acts amount to unfair methods 
of competition within the meaning of the Federal Trade Commission Act, or to 
substantially lessen competition and tend to create a monopoly within the 
meaning of the Clayton Act, the only standard of legality with which we are 
acquainted is the standard established by the Sherman Act in the words ‘re- 
straint of trade or commerce’. 


359 F. (2d) 196 (C.C. A. 24, ‘ion. 
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versing the commission’s order, denied that misrepresentations were 
made, and in a much quoted statement said: 


Because a prominent person ventures an opinion without being 
requested to do so is no guarantee either of veracity or good 
judgment. If the testimonials involved here represent honest 
beliefs of the indorsers, there is no misrepresentation concerning 
the product, and no unfair competition is created. We have no 
right to presume that indorsers of commercial products falsify 
their statements because they have received compensation.‘ 


The position of the commission had been that the use of testimonials 
in advertising without disclosure® was a method of unfair competition 
and in the two years prior to the Northam Warren case a vigorous 
campaign was undertaken to stamp out the practice. Stipulations 
were obtained from a cigarette and tobacco manufacturer,® a manu- 
facturer and distributor of hosiery,” cosmetics,* and proprietary med- 
icines,® who agreed that if a monetary or other valuable consideration 
shall have been paid for a testimonial used in advertising, then the 
fact that the testimonial has been secured for a consideration shall 
be published along with the advertisements in an equally conspicuous 
manner. However, in at least two of these cases the testimonials 
were of doubtful veracity ;*° this factor may have affected the will- 


4 Northam Warren Corp. v. Federal Trade Commission, supra note 3 at p. 198. 

5In the Northam Warren case, Dkt. 1937, the commission categorized the 
practice as one which has the capacity and tendency to mislead and deceive the 
ultimate purchasers of said preparations into the erroneous belief that said 
testimonials are entirely voluntary and unbought, and tends to and does divert 
trade from competitors who do not use purchased testimonials in advertising 
their products. 

6 Stip. 503. 

7 Stip. 760. 

8 Stip. 776. 

® Stip. 831. 

10 In the tobacco case, Stip. 503, the release states: “Certain of said testimo- 
nials were obtained by respondent for a valuable consideration from the alleged 
authors thereof. The said advertising matter also contained a testimonial or 
indorsement purporting to be that of certain actresses in a musical show who 
were credited with the statement to the effect that through the use of respond- 
ent’s cigarettes ‘that’s how we stay slender’; when in truth and in fact the said 
actresses were not cigarette smokers and did not stay slender through the 
smoking of respondent’s products. . . . advertising matter included a testimonial 
puporting to be that of a well known musical comedy star and which, in part, 
set forth that the alleged author of the testimonial, when making a certain 
talking picture, smoked that brand of cigarettes manufactured by respondent and 
which, because of the special treatment employed in the manufacture of said 
cigarettes, had been freed of all irritants with the result that the smoking of 
said cigarettes kept the alleged author in good shape and feeling peppy and his 
voice as clear as a bell in every scene; when in truth and in fact the afore- 
said comedy star authorized the aforesaid testimonial and received a considera- 
tion for the above statement attributed to him, but which statement he did not 
prepare, see prior to its use, or sign.” In Stip. 831, proprietary medicines, 
respondent agreed to stop the use of testimonials in which the wording had 
been altered in such a way as to materially change their sense and meaning. In 
the hosiery case, Stip. 760, and the cosmetic case, Stip. 776, there is no indica- 
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ingness of the respondents to agree to the stipulations. The high 
point in the commission’s campaign may have been reached in a stip- 
ulation wherein the respondent agreed not to use testimonials in 
advertising unless they are the free, voluntary and unbiased opinions 
of the authors." A literal interpretation of this stipulation may well 
have banned the use of all paid testimonials in advertising even 
when accompanied by a statement that the endorsements were given 
for a consideration. This safeguard appears to be superfluous, for 
it is extremely doubtful whether any advertiser would continue the 
use of testimonial advertising with an accompanying announcement 
that a consideration had been paid for the endorsement. Three 
months after the Northam Warren decision, the commission released 


one last stipulation on paid testimonial advertising. It reads in its 
entirety : 


A manufacturer agrees to advertise endorsements of its prod- 
ucts only as and when they are genuine opinions of the endorsers 
resulting from the use of such products, and if a consideration has 
been given for the endorsements that fact is to be clearly indi- 
cated in the advertisements.** 


The impact of the Northam Warren case was immediate and far 
reaching. It resulted in the dismissal of pending cases involving 
extensive national advertising which were still in the hearing stage. 


Proceedings were dropped against a large coffee marketer, but the 
respondent had discontinued this form of advertising and had given 
written assurances that the practice would not be resumed.’* A large 
yeast producer filed a motion to dismiss, strongly relying on the 
Northam Warren case. The motion was denied but the proceedings 
were suspended and later dismissed without prejudice.* Similar 


tion that the testimonials did not represent the genuine opinions of their authors, 
although the stipulations contain the usual proviso prohibiting the use in adver- 
tising of statements unless they represent and are the genuine and authorized 
opinions and/or testimonials of the authors. 

11In Stip. 785, a manufacturer of underwear “. . . agreed to cease and desist 
forever for the use in its advertisements and advertising matter distributed in 
interstate commerce of any and all testimonials and endorsements, unless the 
same represent and are the free, voluntary and unbiased opinion or opinions 
of the French couturier or couturiers purporting to be the authors thereof, and 
which said opinion or opinions is or are based on actual use of and experience 
with the products referred to in said testimonials and indorsements.” (Italics 
supplied.) There is a certain ambiguity as to the meaning of the word “free.” 
If we negative the possibility of redundancy of expression, it must be concluded 
that the word is used as a synonym for “without remuneration” rather than 
“voluntarily.” 

12 Stip. 942. 

13 Dkts. 1998, 2018. 


14 Dkt. 1989. The commission charged inter aka in its complaint: “That the 
giving of such testimonials or indorsements was induced by such payments of 
money or the giving of other valuable considerations, and the nature and char- 
acter thereof were colored thereby. That many or all of such endorsements so 
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success was had by a manufacturer and distributor of toilet prepara- 
tions who based his motion to dismiss on the Northam Warren case. 
The far reaching effect of this decision is indicated by the answer to 
the commission’s complaint where the respondent admitted: 


. that in the course and conduct of its business and in pro- 
moting the sale of its said toilet preparations which are sold in the 
various states of the United States, it had for several years past 
caused said toilet preparations to be advertised in various maga- 
zines and newspapers having interstate circulations; that its 
advertisements included and in some cases featured testimonials 
or endorsements from well-known women or women of prom- 
inence, and that as to many of said endorsements respondents 
paid to the endorsers, for the right to publish or use the name 
of the endorser and/or a reproduction of her portrait, photo- 
graph or signature and her endorsement sums of money in vary- 
ing amounts; that some of the endorsements used by respondent 
were given by actresses of the legitimate stage and of the screen, 
and that magazines or newspapers in which advertisements were 
published are of reasonably wide circulation; that the payments 
made by respondent to said endorsers as above were not referred 
to in said advertisements ; that advertising by the use of endorse- 
ments of its products constitutes an important part of the sales 
effort by and on behalf of respondent in the sale of its toilet 
preparations herein referred to; that the opinions of prominent 
women in regard to respondent’s toilet products and their bona 
fide endorsements thereof as used by respondent tends, in its 
opinion, to bring its products favorably to the notice of the 
consuming public. Respondent admits that in one instance, but 
in one instance only, it paid to an endorser the sum of $10,000, 
but alleges that said consideration included the right to use the 
name, portrait and/or signature and endorsement of the endorser 
in many foreign countries as well as in the United States, and 
denies that as large a sum as $10,000 was ever paid by it to 
any endorser for such right with respect to the United States 
alone.*® 


It has long been recognized by the commission and the federal 
courts that false, misleading and deceptive advertising of any com- 
modity distributed in interstate commerce is an unfair method of 
competition under Sec. 5 of the Federal Trade Commission Acts.*® 


used by respondents, or either of them, would not have been given and their 
use in advertising authorized without such payments of money or other consid- 
eration. That nowhere in the advertising used by respondents or either of them, 
in advertising said product, by the use of such endorsements as aforesaid, was 
it disclosed that such endorsers were paid and received money or other consid- 
erations for giving or granting the use thereof.” 

15 Dkt. 2019. 

16 38 Srat. 719, amended by 52 Srar. 111, 15 U. S. C. $45 (1946). Cases 
dealing with false, misleading and deceptive advertising under the original Act 
include: Federal Trade Commission v. Winsted Hosiery Co., 258 U. S. 483, 
42 Sup. Ct. 384, 66 L. ed. 729 (1922); Fox Film Corporation v. Federal Trade 
Commission, 296 Fed. 353 (C. C. A. 2d, 1924) ; Federal Trade Commission v. 
Pure Silk Hosiery Mills, 3 F. (2d) 105 (C. C. A. 7th, 1924). 
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The commercial ingenuity of man is so prolific that illegal testimonial 
advertising methods have ranged from the forged testimonial to non- 
disclosure of a material fact which misled purchasers. Any classifi- 
cation must necessarily present numerous overlappings, not only as to 
the methods of advertising, but also as to the advertising as it appears 
against the pattern of the marketing framework of a particular prod- 
uct or industry. Testimonial advertising has demonstrated itself to 
be a supple device that can fit into most types of marketing technique.’* 

By the Wheeler-Lea amendment to the Federal Trade Commission 
Act, the term “false advertisement” in connection with food, drugs 
and cosmetics was defined as including non-disclosure of material 
facts..* However, such non-disclosure has long been held to be an 
unfair method of competition in other fields, although most of the 
cases have involved the element of passing off..° The utilization of 
exaggerated, garbled and fictitious testimonials by advertisers has 
been consistently prohibited. It appears to make no difference how 
obviously false the statement may be. As the Court said in Federal 
Trade Commission v. Standard Education Society: 


The fact that a false statement may be obviously false to those 
who are trained and experienced does not change its character, 
nor take away its power to deceive others less experienced. There 
is no duty resting upon a citizen to suspect the honesty of those 
with whom he transacts business. Laws are made to protect 
the trusting as well as the suspicious. The best element of 
business has long since decided that honesty should govern com- 
petitive enterprises, and that the rule of caveat emptor should 
not be relied on to reward fraud and deception.*° 


Early in its history, the commission prohibited certain false and 
misleading statements in advertising. A manufacturer and seller 
of salt blocks for the use of live stock published in his advertising a 
laudatory letter from a purported second lieutenant in the United 
States Army who wrote in his alleged capacity as assistant veterina- 
rian at Camp Jackson, Florida. On the finding that at the time the 


17 It should be noted that the practice sanctioned by the court in the Northam 
Warren case corresponds most closely to the non-disclosure technique. 

18 52 Srart. 116 (1938), 15 U. S. C. $55 (1946). 

19 In equity, the non-disclosure of facts, peculiarly within one’s knowledge, 
knowing the other party to be ignorant of them, may be as much a misrepre- 
sentation as an affirmatively deceptive act. The criterion used by the commission 
and the courts condemns a practice as illegal whenever failure to disclose and 
identify would be likely to mislead. Federal Trade Commission v. Balme, 23 F. 
(2d) 615 (C. C. A. 2d, 1928), cert. den. 277 U. S. 598, 48 Sup. Ct. 560, 72 L. ed. 
1007 (1928) ; Fox Film Company v. Federal Trade Commission, cit. supra note 
16. Proceedings before the commission have been on non-disclosure practices 
used in connection with marketing second hand typewriters (Dkts. 34, 35, 36, 37), 
rebuilt oon) (Dkt. 403), and made over felt hats (Dkts. 1895, 1899, 1901, 1902, 
1903, 1 : 

20 302 U. S. 112, 116, 58 Sup. Ct. 113, 82 L. ed. 141 (1937). 
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letter was written the writer was not a lieutenant in the United States 
Army nor located at Camp Jackson, Florida, the commission issued a 
cease and desist order,”* which was sustained by the court.”? 

Undated testimonials of relatively ancient vintage have been used 
by advertisers in current publications. The commission has pro- 
hibited such practice as an unfair method of competition because it 
suggests and leads the purchaser to believe that the testimonials are 
of recent date.** 


Use of a forged testimonial by an advertiser has been held to 
be a libel, and the injured party may recover damages in a civil 
action.** This practice has been consistently and vigorously con- 
demned by the commission, as where false and unauthorized endorse- 
ments of school superintendents in more than twenty-four states were 
used as advertising promotional material to promote the sale of 
books.”> A cease and desist order has been issued by the commission 
against a promotor who procured testimonials before the testimo- 


21 Dkt. 343. 


22 Guarantee Veterinary Co. v. Federal Trade Commission, 285 Fed. 853 
(C. C. A. 2d, 1922). 


23 Dkt. 1452. In a booklet sent to prospective customers praising and recom- 
mending certain hair dyes, respondent printed fifty letters or parts thereof, 
which it said were unsolicited testimonials. The following offer was also 
included: “Fifty thousand dollars will be paid to any one proving that any 
‘Inecto Rapid’ testimonial is not authentic or unsolicited.” The evidence tended 
to show that forty-eight of the purported testimonials were in existence prior 
to the time respondent began business and first placed “Inecto Rapid” on the 
market. These letters were on file by respondent’s predecessor as tributes to 
the predecessor’s hair dye. 

In Dkt. 4914, an art course catalog and other advertising matter contained 
undated testimonials or excerpts therefrom; many of the testimonials were pro- 
cured more than fifteen years prior to the issuance of the catalogs and other 
advertising matter. This was held to be an unfair method of competition in 
commerce and a deceptive act and practice within the meaning of the Federal 
Trade Commission Act, as the respondent has represented or implied that the 
testimonials were recently executed by the testimonialists. 

In Stip. 542: “Respondents agreed to cease and desist forever from . . 
circulating in interstate commerce undated testimonials in connection with alleged 
portraits of customers wearing artificial limbs . . . in such a way as to suggest 
or lead the purchasing public to believe that such testimonials are of recent 
date and/or such wearers are still living, when such is not the fact. 


24In Foster-Milburn Co. v. Chinn, 134 Ky. 424, 120 S. W. 364 (1909), a 
drug manufacturer published without consent a false and forged letter and 
statement of a famous horseman stating he had been cured by the use of the 
advertiser’s pills. The court held a forged testimonial may be a libel. 


25 Dkt. 1331. Stip. 215. 

In Dkt. 4196, a cease and desist order was issued against an advertiser who 
published testimonials represented as having been supplied by persons who had 
received benefit from the use of the advertiser’s medicinal preparations. The 
testimonials in fact were prepared by respondents or their employees and did 
not originate with members of the public who used such preparations. 

In Dkt. 1680, the use of false and misleading testimonials in advertising a 
real estate correspondence course was prohibited. 
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nialists had used or had any experience with the product they were 
endorsing.”® 

The results of cases where the advertiser has had charges brought 
against him for soliciting testimonials have been inconclusive. No 
final order has been promulgated as yet involving that precise point. 
The implications of the Northam Warren case seem to affect this issue, 
for although a case was before the commission where solicitation of 
testimonials was an issue, the commission found it unnecessary to 
rule on it.2”7_ As a criterion of legality, the commission tried to deter- 
mine whether or not the testimonials were made voluntarily. Lack of 
any evidence showing that the testimonialists were compensated for 
their statements seemed to vitiate the charge that the testimonials 
were not made voluntarily. A much stiffer attitude was taken by the 
commission in an earlier case where the statements were rewritten 
by the advertiser, although the dissolution of respondent’s corpora- 
tion resulted in the dropping of proceedings.”* 


26 Dkt. 2827. Respondents, in order to induce persons to purchase respond- 
ent’s brand of toiletries or to become a distributor for them, caused to be 
exhibited letters setting forth the high quality and ready salability of these 
products. A number of such letters were presented to storekeepers for their 
signatures at the time the goods were placed with them and before they had 
time to verify the statements therein. Later they found that the products were 
not of high quality and there was very little sale for them. 

27 Dkt. 4651. The commission charged in its complaint against a manufacturer 
of copper roofing that “. . . Advertising matter contains many testimonials 
purporting to be testimonials which have been voluntarily furnished by the 
signers thereof, whereas in truth testimonials have not been voluntarily fur- 
nished by signers thereof but have been solicited by respondent.” However, 
after hearings were held, the Brief of Counsel for the commission, pp. 8 and 9, 
states: “The testimonials furnished by respondent are not wholly voluntary 
but as reflected by the evidence are given on request or solicitation; however, 
counsel for the Commission concedes there is no evidence that its authors are 
compensated therefor.” No finding was made by the commission specifically on 
the testimonial advertising aspect of the case. But the need for this ruling may 
have been obviated as the commission did prohibit, directly or by implication, 
certain representations that were being made by the respondent. These repre- 
sentations were made in the testimonial advertising as well as in other adver- 
tising matter. 

28 Dkt. 1911. The commission charged that manufacturers of a medicinal 
preparation used testimonials purporting to be voluntary and unbiased state- 
ments of users in their own words and language and expressive of their own 
ideas in their own way but that the statements were gathered by agents of 
respondent in response to suggestive questions propounded by the agents. The 
testimonialist signed a general statement based on the notes made by the agent 
giving the respondent authority to make it readable as a published testimonial. 
Statements were rewritten, published with a photograph of the signer; some- 
times the statements appeared in quotes. The commission charged that such 
practices would “deceive the public into the belief that such testimonials are 
the voluntary and unbiased endorsements of the givers thereof and are their 
own statements and conclusions in their own word and language and in their 
own form and style of writing and are indicative of their education and intelli- 
gence.” Proceedings in this case were dropped because the respondent cor- 
poration went out of business and its assets were liquidated. There is nothing 
to indicate that the action of the commission had anything to do with the demise 
of the respondent. It is to be noted that this action was brought before the 
Northam Warren case was decided. 
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Another approach is adopted by the commission in dealing with 
testimonials given in support of medicinal products of doubtful thera- 
peutic value. In most of these cases, the testimonialists sincerely 
believe that the medicinal preparation they have endorsed actually 
helped or cured their disease or ailment. The general pattern of the 
commission’s attack on this problem is two-pronged. First, it is 
shown by substantial competent medical authority that the prepara- 
tion under surveillance can have no effect on the disease it was pur- 
ported to relieve or cure. Second, it is shown that the users of the 
preparation did not subject themselves to accepted diagnostic methods 
before the nature of their ailments was determined.”® 

The rationale of the court in Northam Warren Corp. v. Federal 
Trade Commission, supra, is bottomed on the concept that the com- 
mission is inherently an instrument of federal anti-trust law enforce- 
ment, and any effort to raise the plane of competition is considered 
beyond its purview if a monopoly aspect of the case is not evident.*° 
From the very inception of the Federal Trade Commission, a broader 
and more dynamic role was envisaged for it by many of the founding 
legislators and some of the courts.*t Judicial recognition of the com- 
mission’s role in business regulation as being more extensive than a 
mere monopoly deterent came slowly. Selection by the commission 
of a case involving a purely local dispute caused the Supreme Court 


29 Dkt. 1865. The commission banned the use of testimonials in advertising 
attributing a plethora of cures in a vast variety of diseases to an electrical 
device. Competent medical authority testified that it would give no relief. 

Dkt. 1914. A booklet was sent to customers and prospective customers con- 
taining hundreds of purported testimonials from people who claimed they had 
been cured of cancer by the use of respondent’s cancer remedies. The brochure 
also contained scores of gruesome pictures of people who have been afflicted 
with cancer. Respondents would diagnose cancer for their customers by ques- 
tionnaire. In promulgating a cease and desist order, the commission took acount 
of the fact that the pictures as published by respondent would deceive observers 
into believing the subjects of the pictures were cured of their affliction by re- 
spondent’s cancer remedy and that the respondents were without knowledge as 
to the disease or diseases from which testimonialists were actually suffering. 

Dkt. 2977. A manufacturer of a medicinal preparation had read over the 
radio what purported to be letters from users of the preparation in which they 
stated that the product had cured them or had given them permanent relief 
from different forms of stomach trouble. Upon a finding by the commission 
that the respondent’s medicinal preparation is nothing more than an anti-acid 
whose only therapeutic effect is to decrease temporarily gastric hyperacidity 
and that it cannot have any but a temporary corrective effect, the above prac- 
tice was declared to be an unfair method of competition. 

30In the Northam Warren case, supra note 3, at 198, Manton, J. speaking 
for the court states: “The Federal Trade Commission Act does not purport 
to establish a decalogue of good business manners or morals. Its purpose is 
to strike down at their inception practices which are unfair and which, if per- 
mitted to run their full course, would result in the creation of a monopoly and 
an undue restraint of trade. . . . The Comission does not suggest that these 
testimonials tend to create a monopoly; they do not have a tendency to create 
an undue restraint of trade.” 

31 Dissenting opinion of Justice Brandeis in Federal Trade Commission v. 
Gratz, 253 U. S. 421, 429, 40 Sup. Ct. 572, 64 L. ed. 993 (1920). 

4 
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to declare the commission without jurisdiction, even though a clear 
misappropriation of a trade name was involved.*? Further confining 
of the commission’s scope of activity was accentuated by the Supreme 
Court in Federal Trade Commission v. Raladam Co.,** where the 
Court, by holding that there must be a finding supported by evidence 
that the unfair method of competition, whether legitimate or not, 
injures competitors, again emphasized competition and minimized 
public interest. However, when the commission prohibited the use 
of the words “milling company” as used by a company which only 
mixed and blended different kinds of flour purchased from others 
who were engaged in grinding, the Supreme Court, in upholding 
the order of the commission, took cognizance of the public interest 
represented by the misled purchasers.** In Federal Trade Commis- 
sion v. Algoma Lumber Co.,** the Court considered the public interest 
sufficient to support an order of the commission prohibiting the mis- 
naming of lumber, which misled purchasers although the product in 
question may be nearly equal in utility to the lumber the purchasers 
thought they were buying that the buyers were not injured. The shift 
of the Court reached its fruition in Federal Trade Commission v. 
R. F. Keppel and Bro. Inc.,°* where the jurisdiction of the commis- 
sion was recognized in cases of unfair trading, whether the suppres- 
sion of the practice complained of was for the benefit of the public 
in general or business competitors of the respondent. Since the 
enactment of the Wheeler-Lee Act*’ provision that “unfair methods 
of competition in commerce, and unfair or deceptive acts or practices 
in commerce” are unlawful, it has been held that the failure to mention 
competition in the second phrase of the quotation manifests a legisla- 
tive intent to broaden the jurisdiction of the Federal Trade Com- 
mission, and that the commission may now center its attention on the 
direct protection of the consumer.** 


82 Federal Trade Commission v. Klesner, 280 U. S. 19, 50 Sup. Ct. 1, 74 
L. ed. 138 (1929). 

33 283 U. S. 643, 51 Sup. Ct. 587, 75 L. ed. 1324 (1931). 

34In Federal Trade Commission vy. Royal Milling Co., 288 U. S. 212, 216, 
217, 53 Sup. Ct. 335, 77 L. ed. 706 (1933), the Court said: “Here the findings 
of the commission, supported by evidence, amply disclose that a large number of 
buyers, comprising consumers and dealers, believe that the price or quality or 
both are affected to their advantage by the fact that the article is prepared by 
the original grinder of the grain. The result of respondents’ acts is that such 
purchasers are deceived into purchasing an article which they do not wish or 
intend to buy, and which they might or might not buy if correctly informed as 
to its origin. We are of the opinion that the purchasing public is entitled to 
be protected against that species of deception, and that its interest in such pro- 
tection is specific and substantial.” 

35 291 U. S. 67, 54 Sup. Ct. 315, 78 L. ed. 655 (1934). 

36 Supra note 1. 

87 Ibid. 

38 Pep Boys—Manny, Moe & Jack v. Federal Trade Commission, 122 F. (2d) 
158 (C. C. A. 3d, 1941). 
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It must be acknowledged that Judge Manton attempted to lay 
down a rule of law in the Northam Warren case when he said that if 
the testimonials represent the honest beliefs of the endorsers, there 
is no misrepresentation concerning the product and no unfair compe- 
tition is created even though the fact that compensation was paid 
for the testimonials was not disclosed to the purchasing public.2® An 
analysis of Trade Practice Conference Rules since promulgated by 
the commission gives evidence that its concept of the basic tests of 
legality as applied to the use of testimonials in advertising have not 
been changed by the Northam Warren decision.*® It is still consid- 
ered an unfair trade practice by the commission if testimonial adver- 
tising is so used as to deceive the public into thinking that they were 
given without solicitation when such is not the fact.*t According to 
the commission’s standards in the Trade Practice Conference Rules, 
it is squarely a question of fact whether the failure of the advertiser 
to disclose that a consideration had been paid for the testimonial would 
mislead or deceive the public. The difficulties in propounding a rule 
of law to fit what is essentially a fact situation have been clearly 
demonstrated by the Supreme Court in dealing with the “look and 


39 It is interesting to note the concept of the function of judicial review as it 
relates to the commission’s findings as stated by Manton, J. in an earlier case. 
In Federal Trade Commission v. Balme, 23 F. (2d) 615, 619 (C. C. A. 2d, 
1928), he said: “The words ‘unfair methods of competition’ are not defined by 
the statute, and their exact meaning is in dispute. It is for the courts, not the 
Commission, to determine as a matter of law what they include. . . . There- 
fore our first inquiry is to determine whether, on the facts found, as supported 
by the evidence, there has been a violation of the law, and the finding of fact 
by the Commission having evidence to support it is conclusive and binding 
upon the courts.” 

4° The unfair trade practices embraced in Group I rules are considered to 
be unfair methods of competition, unfair or deceptive acts or practices, or other 
illegal practices, prohibited under laws administered by the Federal Trade 
Commission. 


41JIn the Trade Practice Rules for the Subscription and Mail Order Book 
Publishing Industry (1940), the subject of deceptive testimonials is considered 
in the Group I rules: “Rule 7. Deceptive testimonials. It is an unfair trade 
practice for any member of the industry to use any testimonial or purported 
testimonial, or representation with respect thereto, which is false, misleading, 
or deceptive; or to cause any testimonial or part thereof tobe used in such 
manner as to have the capacity and tendency or effect of misleading or deceiv- 
ing purchasers or prospective purchasers into the belief: (a) That the testi- 
— was given without solicitation or payment therefor, when such is not 
the fect... « 

The Trade Practice Rules for the Artificial Limb Industry (1946) also 
deal with deceptive testimonials in the Group I rules. “Rule 5. Deceptive 
testimonials or depictions. Sec. II. It is an unfair trade practice to cause any 
testimonial or picture of a user of any prosthetic device to be employed in a 
manner having the capacity and tendency or effect of misleading or deceiving 
purchasers or prospective purchasers into the belief that—(a) such testimonial 
was given, or that the picture was taken and is being used, without solicitation 
or payment of any consideration, when such is not the fact... .” 
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listen rule” in the field of tort law.*? In mixed questions of fact and 
law, there has been a growing tendency on the part of the courts to 
allow administrative bodies to draw conclusive inferences from the 


evidence because of their experienced judgment in their particular 
field.** 

A period of overt non-activity in prosecuting formal cases has 
characterized the commission’s attitude towards testimonial adver- 
tising in the years following the Northam Warren case.** This may 
be due in part to the earlier investigation of questionable advertising 
covered by the continuous survey now maintained by the commis- 
sion’s Division of Radio and Periodical Advertising.** However, a 
renewed burst of activity after a long dormant period in a particular 
field of trade regulation is not unique in the commission’s history. 
In the field of misappropriation of trade names, the commission be- 
came active again many years after the adverse decision in the 
Klesner case.*® 


42In Baltimore and Ohio R. R. Co. v. Goodman, 275 U. S. 66, 70, 48 Sup. 
Ct. 24, 72 L. ed. 167 (1927), Holmes, J. said: “. . . we are dealing with a 
standard of conduct, and when the standard is clear it should be laid down once 
for all by the Courts.” Compare Pokora vy. Wabash Ry. Co., 292 U. S. 98, 
54 Sup. Ct. 580, 78 L. ed. 1149 (1934), where this rule was rejected. 

43 Federal Trade Commission v. Cement Institute, 333 U. S. 683, 68 Sup. Ct. 
793 (1948); Franks Bros. Co. vy. National Labor Relations Board, 321 U. S. 
702, 64 Sup. Ct. 817, 88 L. ed. 1020 (1944) ; Medo Photo Supply Corporation v. 
National Labor Relations Board, 321 U. S. 678, 64 Sup. Ct. 830, 88 L. ed. 1007 
(1944); National Labor Relations Board v. Southern Bell Telephone & Tele- 
graph Co., 319 U. S. 50, 60, 63 Sup. Ct. 905, 87 L. ed. 1250 (1943); National 
Labor Relations Board v. Nevada Consolidated Copper Corp., 316 U. S. 105, 
106, 107, 62 Sup. Ct. 960, 86 L. ed. 1305 (1942); cf. Dobson v. Commissioner 
of Internal Revenue, 320 U. S. 489, 501, 64 Sup. Ct. 239, 88 L. ed. 248 (1943). 

44 However, during this period, in Stip. 1771, the Continental Distilling Cor- 
poration, in soliciting the sale of and selling its whiskey designated “Old 
Hickory” in interstate commerce, agreed to cease and desist from the use in its 
advertisements and advertising matter of whatever character of any and all 
testimonials unless the same represent and are genuine, honest, and unbiased 
opinions of the author or authors, or purported author or authors thereof, 
arrived at from the personal use of said whiskey. And in Stip. 1981, petitioner 
agreed to cease and desist from the use in his advertising matter of whatever 
character of statements in the form of testimonials or endorsements purportedly 
referring to his products, when in fact, such statements or purported testimo- 
nials or endorsements were not written or prepared by users of the products 
sold by the petitioner and do not refer to his products. 

45 Commissioner Robert E. Freer, in a paper ._presented to the American Bar 
Association’s Committee on Food, Drug and Cosmetic Law, Sept. 1948 at 
Seattle, Wash. said that: “During the fiscal year ended June 30, 1948, there 
were procured for examination 1619 editions of representative newspapers of 
general circulation and 1173 editions of magazines and farm and trade journals. 
Included in the list were 249 issues of farm journals, 159 issues of trade and 
specialty publications, and 10 issues of domestic foreign language publications. 
Eleven thousand one hundred and nineteen advertisements were noted as con- 
taining representations that appeared to warrant inquiry as to their factual basis. 
Marked for further study were 8,819 advertising statements of the 643,604 radio 
broadcast continuities examined.” 

46 Pg Boys—Manny, Moe & Jack v. Federal Trade Commission, cit. supra 
note 38. 
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Recent rumblings of activity relating to testimonial advertising 
have been evident at the Federal Trade Commission. Two cases 
against major tobacco companies involve the use of testimonials in 
their advertising. In Docket 4795, the commission charges that re- 
spondent uses paid testimonials, the consideration varying from pho- 
tographs and a carton of cigarettes presented to farmers, to $1,000 
given to celebrities; that the testimonials do not reflect the actual 
personal experience or belief of the signers; that many testimonials 
are pre-written by respondent; that in some cases the testimonialists 
do not and have not smoked respondent’s brand of cigarettes; that 
voices used in radio broadcasts are represented as those of the testi- 
monialists when actually they are not. It is further contended by 
the commission that the use of testimonials by the respondent has the 
capacity and tendency to mislead and deceive the purchasing public 
into believing that the statements in the testimonials are true, viz., 
that the testimonialists smoke respondent’s cigarettes; that such 
testimonials have been furnished to the respondent voluntarily; and 
that the persons giving the testimonials knew their contents when they 
signed them. 

In Docket 4794, the commission is questioning the medical findings 
of a group of doctors who purportedly found that respondent’s cigar- 
ettes were superior in many respects to other brands. Respondent 
admitted that the experiments were made possible through grants 
made by it, and in some instances the results of the experiments 
were reported directly to respondent and not to the medical pro- 
fession. The findings of the doctors were used as the basis of a 
national advertising campaign by the respondent. These cases indi- 
cate that the commission has not accepted the Northam Warren case 
as the definitive decision in the field of testimonial advertising. 

Recent problems arising in governmental control of the offenses of 
adulteration, misbranding and false advertising as they relate to foods, 
drugs, cosmetics and devices complicate the matter of effective enforce- 
ment still further. After the passage of the Wheeler-Lea Act,* it 
was decided that the commission had jurisdiction over labeling co- 
extensively with the Food and Drug Administration.‘ This duality 
of jurisdiction seems to have been extended by the recent Supreme 
Court decisions in which advertising matter, including testimonials 
sent under separate cover, has been considered labeling under certain 
circumstances, and consequently falls within the jurisdiction of the 























47 Cit. supra note 1. 


48 Fresh Grown Preserve Corp. v. Federal Trade Commission, 125 F. (2d) 
917 (C. C. A. 2d, 1942). 
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Food and Drug Administration.*® In the absence of control legisla- 
tion providing for similar procedures to be brought in a single action 
against wrongdoers in the area of food, drugs and cosmetics,”® the 
closest liaison will have to be maintained between the Food and Drug 
Administration and the Federal Trade Commission in order to avoid 
undue harassment of industry and the hamstringing of efficient ad- 
ministration.™* 

The social necessity for truth and accuracy in advertising is an 
ever felt need. A positive approach to the problem has been orig- 
inated outside the governmental ambit by the granting of indicia of 
approval by service organizations. Cognizance and approval of this 
growing movement was shown by §§ 3 and 4 of the Trade Mark 
Act of 1946°? which permits registrations of service and certification 
marks as trade marks. But the need for prohibitory control does 
not seem to have diminished. 

Experience has shown that non-disclosure of consideration given 
for testimonials by the advertiser is hardly an isolated technique, and 
where it exists it is likely to be coupled with other false and mislead- 
ing practices in advertising. It does not appear that the commission 
will bring proceedings in the near future based on the narrow issue of 
non-disclosure of compensation given where the testimonials are con- 
ceded to be bona fide. However, it has long been decided that because 
a practice conforms to an established technique, it does not constitute 
a valid defense ;°* that the meaning of “unfair methods of compe- 
tition” must be arrived at by the gradual process of inclusion and 
exclusion ;** and that the public is not required to analyze advertise- 
ments and is entitled to protection against advertisements without 
analyzing them. 

The law of unfair trade practices has grown in application and 
scope far beyond the legal concepts that shaped the decision in the 


49 Leland Kordel v. United States, 69 Sup. Ct. 106 (1948); United States v. 
Fred Urbuteit, 69 Sup. Ct. 112 (1948). 

50 Hearings before Committee on Interstate and Foreign Commerce on H. R. 
2390, 79th Cong., 2d Sess. (1946) pp. 338-343. 

51 Federal Trade Commission decisions in false advertising cases have been 
held res judicata as to subsequent actions by the Food and Drug Administra- 
tion. United States v. Willard Tablet Co., 141 F. (2d) 141 (C. C. A. 7th, 
1944). But compare United States v. Five Cases, etc. . . . Capon Springs 
Water, 156 F. (2d) 493 (C. C. A. 2d, 1946). 

5260 Stat. 429 (1946), 15 U. S. C. § 1053 (1946). 

53 Federal Trade Commission v. R. F. Keppel and Bro., supra note 1; Fed- 
eral Trade Commission vy. Winsted Hosiery Co., supra note 16, 

54 Federal Trade Commission v. R. F. Keppel and Bro., supra note 1. 

*5 Progressive Tailoring Co. v. Federal Trade Commission, 153 F. (2d) 103 
(C. C. A. 7th, 1946); Charles of the Ritz Distributors Corp. v. Federal Trade 
Commission, 143 F. (2d) 676 (C. C. A. 2d, 1944) ; Aronberg v. Federal Trade 
Commission, 132 F. (2d) 165 (C. C. A. 7th, 1942) ; Ford Motor Co. v. Federal 
Trade Commission, 120 F. (2d) 175 (C. C. A. 6th, 1941). 
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Northam Warren case. This decision in one circuit has given a 
legal rationale to many who are engaged in testimonial advertising 
as a competitive technique. It is doubtful whether this anomalous 
situation would withstand the onslaught of a strong and well docu- 
mented case. Murray STEIN. 





EFFECTS OF RECENT LEGISLATION UPON THE ADMIRALTY LAW 
Part I 
EXTENSION OF TORT JURISDICTION IN MARITIME LAW 


On June 19, 1948, the President approved an Act* which should 
have been passed more than 80 years ago. This Act, endorsed by the 
American Bar Association and the Maritime Law Association of the 
United States, extended the admiralty jurisdiction of the United 
States to suits involving tort by a vessel where the damage or injury 
to property or person was done or consummated on land. Pre- 
viously, any person so aggrieved had no standing in the admiralty 
courts and was relegated to his common law remedy. 




















Constitutionality 


Although the Constitution contains no expressly-delegated powers 
as to the authority of Congress to legislate in respect to civil actions 
in admiralty, the courts have nonetheless decided that the authority 
exists through the combined effect of two provisions in the Constitu- 
tion: Art. III, Sec. 2, which extends the judicial power of the United 
States to “. . . all Cases of admiralty and maritime Jurisdiction. 

,»” and Art. I, Sec. 8, cl. 18, which gives to Congress the power 
“To make all Laws . . . necessary and proper for carrying into 


















162 Stat. 496 (1948). The Act, in its entirety, reads as follows: 


“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That: 

“The admiralty and maritime jurisdiction of the United States shall ex- 
tend to and include all cases of damage or injury, to person or property, 
caused by a vessel on navigable water, notwithstanding that such damage 
or injury be done or consummated on land. 

“In any such case suit may be brought in rem or in personam according 
to the principles of law and the rules of practice obtaining in cases where 
the injury or damage has been done and consummated on navigable waters: 
Provided, That as to any suit against the United States for damage or 
injury done or consummated on land by a vessel on navigable waters, the 
Public Vessels Act, or Suits in Admiralty Act, as appropriate, shall con- 
stitute the exclusive remedy for all causes of action arising after the date 
of the passage of this Act and for all causes of action where suit has not 
been hitherto filed under the Federal Tort Claims Act: Provided further, 
That no suit shall be filed against the United States until there shall have 
expired a period of six months after the claim has been presented in writing 
to the Federal agency owning or operating the vessel causing the injury 
or damage.” 
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execution the foregoing Powers and all other Powers vested by this 
Constitution in the Government of the United States, or in any De- 
partment or Officer thereof.” The latter section was and is consid- 
ered as giving life to the former section—thus the Congress is con- 
sidered as having authority to legislate upon the subject. As the 
Supreme Court said in 1924: 


Although containing no express grant of legislative power over 
the substantive law, the provision was regarded from the begin- 
ning as implicitly investing such power in the United States. 
Commentators took that view; Congress acted upon it, and the 
courts, including this Court, gave effect to it.” 


Extension of the admiralty and maritime jurisdiction of the federal 
courts by the Congress is not without precedent. A comparatively 
recent extension by statute of the admiralty jurisdiction occurred in 
1920 when Congress passed the Merchant Marine Act (Ship Mort- 
gage Act).® This statute brought preferred ship mortgages within 
admiralty jurisdiction, changing previous admiralty case law upon the 
point. In sustaining the validity of that act, the Supreme Court said: 


The framers of the Constitution did not contemplate that the 
maritime law should remain unalterable. The purpose was to 
place the entire subject, including its substantive as well as its 
procedural features, under national control. From the beginning 
the grant was regarded as implicitly investing legislative power 
for that purpose in the United States. . . . But in amending and 
revising the maritime law, the Congress necessarily acts within 
a sphere restricted by the concept of the admiralty and maritime 
jurisdiction.* 
It has been often said that Congress cannot enlarge the Constitutional 
grant of admiralty jurisdiction.» The Supreme Court then, if the 
constitutional validity of the 1948 Act is challenged, must decide 
whether the effect of the Act remains within the concept of admiralty 
and maritime jurisdiction. Torts of the nature within the purview 
of the Act have long been cognizable in the admiralty courts of Great 
Britain and most European countries. In such torts, the wrong com- 
plained of must still occur upon navigable waters. It appears ex- 
tremely improbable that the present liberal Supreme Court would 
upset the presumption of validity of the Act by holding that injury 


2 Panama R. R. Co. v. Johnson, 264 U. S. 375, 386, 44 Sup. Ct. 391, 68 
L. ed. 748 (1924). 

341 Strat. 1003 (1920), 46 U. S. C. §951 et seq. (1946). 
176 Cisse Trust Co. v. The Barlum, 293 U. S. 21, 43, 55 Sup. Ct. 31, 79 L. ed. 

1934). 

5 Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 (1932) ; 
Panama R. R. Co. v. Johnson, cit. supra note 2; The Genesee Chief v. Fitz- 
hugh, 12 How. 1443, 13 L. ed. 1058 (U. S. 1851). 
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or damage to person or property resulting from a maritime wrong is 
not within the concept of admiralty and maritime jurisdiction, even 
though the injury or damage does occur ashore. 


Tort Jurisdiction in Admiralty Prior to This Act 


Although the test of the jurisdiction of a court of admiralty in the 
United States to entertain a suit based upon a contract has always 
clearly rested upon the subject matter of the contract (i.e., is it of a 
maritime nature),® the rule as to tort jurisdiction was decided in 
1865 to be predicated upon the locality of the tortiously-caused injury. 
In The Plymouth’ the Supreme Court laid down the rule that in 
order for a libel based on a maritime tort to fall within the admiralty 
jurisdiction, both the wrong and the injury had to occur upon navi- 
gable waters; 1.¢., the test of tort jurisdiction was established as the 
locality of the consummation of the wrong. In The Plymouth a vessel, 
anchored in navigable water beside the wharf, caught fire through the 
negligence of those aboard and the fire spread to the adjacent wharf, 
destroying several warehouses thereon. The owners of the ware- 
houses filed a libel in admiralty. The jurisdiction of admiralty to try 
the case was denied because although the wrong had occurred upon 
navigable waters the injury occurred upon the land and hence the 
maritime tort was incomplete—damnum absque injuria, truly an 
absurd fiction. 

This locality test in torts led to some strange and inequitable results 
as well as confusion in its application. Through a series of decisions 
it was determined that admiralty could not entertain jurisdiction of a 
libel against a tort-feasor vessel when it caused damage to anything 
connected with the land, such as dikes built out from the shore,® 
wharves and adjacent warehouses,°® bridges and bridge piers,’° or to 
persons or property situated thereon." Nor would libels against a 
vessel be cognizable for damage caused by it to wires strung over the 
water between shores.’* Authorities are conflicting as to submarine 


6 New Bedford Dry Dock Co. v. Purdy, 258 U. S. 96, 42 Sup. Ct. 243, 66 
L. ed. 482 (1922); Thames Towboat Co. v. The “Francis McDonald,” 254 
U. S. 242, 41 Sup. Ct. 65, 65 L. ed. 245 (1920); The Belfast, 7 Wall. 624, 
19 L. ed. 266 (U. S. 1869). 

73 Wall. 20, 18 L. ed. 125 (U. S. 1865). 

8 The Panoil, 266 U. S. 433, 45 Sup. Ct. 164, 69 L. ed. 366 (1925). 

® Johnson v. Chicago & Pacific Elevator Co., 119 U. S. 388, 7 Sup. Ct. 254, 
30 L. ed. 447 (1886); The Plymouth, supra note 7. 

10 Martin v. West, 222 U. S. 191, 32 Sup. Ct. 42, 56 L. ed. 159 (1911); 
Cleveland Terminal R. R. v. Cleveland Steamship Co., 208 U. S. 316, 28 Sup. 
Ct. 414, 52 L. ed. 508 (1908). 

11 Smith & Son v. Taylor, 276 U. S. 179, 48 Sup. Ct. 228, 72 L. ed. 520 
(1928). A stevedore on the dock was hit by the vessel’s cargo sling and 
knocked into the water and killed. Held, case not within admiralty jurisdiction. 
1915} Telegraph Cable Co. v. P. Sanford Ross, 221 Fed. 105 (E. D. N. Y. 
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telegraph, telephone and power cables and pipes.’* The requirement 
that the tort be “consummated upon navigable waters” led to fine 
distinctions as to just where the place of wrong was, for if it were 
fixed at a point on land there was no admiralty jurisdiction. For ex- 
ample, if a longshoreman were injured upon a gangplank while board- 
ing a vessel, the injury would be considered as occurring on land, 
whereas if he were leaving the vessel, it would be considered as occur- 
ring on navigable waters and hence be within the maritime juris- 
diction.** 

In 1904 the opponents of the Plymouth doctrine hoped that the 
Supreme Court had overruled the locality rule when, in The Black- 
heath,’* it sustained a libel in rem against the vessel for damaging a 
beacon resting on piles driven into the harbor bottom. The Court held 
that the beacon was an aid to navigation and only “technically” at- 
tached to the land. However, a number of subsequent amphibious 
tort cases'® were disposed of and jurisdiction denied without opinion 


or by brief reference to the Plymouth doctrine. Thus was the status 
of that rule clouded. 


Although the tort locality test was much criticized for the doubts 
and confusion created in its application, it was even more criticized 
for its inequitable results, and it was these which finally prompted 
Congress to pass the 1948 Act.” 

If a vessel collided with a pier attached to the shore and there were 
mutual fault, the owner of the pier would, under the locality rule, be 
denied a remedy in admiralty. Being left only his remedy at law, 
he would be precluded from any recovery since his contributory 
negligence would bar it. However, the owner of the vessel could 
sue the owner of the pier in admiralty** (the locus of the tort, so far 
as the vessel is concerned, being upon navigable waters) and thus 
recover half damages’® inasmuch as contributory negligence operates 


13 The conflict in cases of this type is whether a strict locality test should 
apply or whether the element of maritime purpose should be added. See Note 
(1942) 27 Cornett L. Q. 554. 


14 Opinion No. 5, Longshoremen’s Act, by U. S. Employee’s Compensation 
Commission, 1927 A. M. C. 1558 (1927). 

15195 U. S. 361, 25 Sup. Ct. 46, 49 L. ed. 236 (1904). 

16 Martin v. West, supra note 10; The Troy, 208 U. S. 321, 28 Sup. Ct. 416, 


52 L. ed. 512 (1908); Cleveland Terminal and Valley R. R. Co. v. Cleveland 
Steamship Co., cit. supra note 10. 


( vd. Rept. 1523, 80th Cong., p. 2 (1948); S. Rept. 1593, 80th Cong., p. 2 
1948). 

18 The Rock Island Bridge, 6 Wall. 213, 18 L. ed. 753 (U. S. 1867); The 
Philadelphia, Wilmington & Baltimore R. Co. v. Philadelphia & Havre de Grace 
Steam Towboat Co., 23 How. 209, 16 L. ed. 433 (U. S. 1859). 


19 Atlee v. Packet Co., 21 Wall. 389, 22 L. ed. 619 (U. S. 1875). 
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merely to reduce the recovery in admiralty.*° However, if it would 
be to the vessel owner’s advantage to sue at law, he could do so 
under the savings clause of Sec. 1333 of the revised Title 28, U. S. 
Code.** 

A further unfair result of the application of the locality test arose 
from the difference between admiralty and common law as to the 
negligence of a pilot required by local statute. If a vessel, through 
the negligence of a compulsory pilot, collided with a land structure, 
the owner of the land structure, being precluded from libeling the ship 
in rem in admiralty, would be left only with a personal action against 
the pilot, since at law a compulsory pilot is not deemed the servant 
of the vessel’s master or owner.*? But if the vessel sheered off the 
land structure and collided with another vessel in the vicinity, the 
owner of the second vessel could proceed against the first vessel in 
an in rem action in admiralty and recover full damages because in 
United States admiralty law the vessel is personified and regarded 
as the wrongdoer, and being compelled by local pilotage laws to place 
the ship in the hands of a negligent pilot is no defense.** 


Effect of Act 


The 1948 Act, which extends admiralty jurisdiction to all cases of 
injury by a vessel regardless of the locus of the injury, destroys the 
rule of application of the locality doctrine in amphibious tort cases 


which had persisted in admiralty law for 83 years despite its attend- 
ant inequities and criticism by many authorities on admiralty law.* 

The Act gives to all persons aggrieved by the torts of floating ves- 
sels the right to litigate their grievances in the federal courts sitting 
in admiralty. Thus are all tort suitors given equal opportunity to 
avail themselves of certain peculiarities of admiralty procedural and 
substantive rules. 


20 As to property damage, the admiralty rule is an equal splitting of the 
damages. The Schooner Catharine v. Dickinson, 17 How. 170, 15 L. ed. 233 
(U. S. 1855); Atlee v. Packet Co., cit. supra note 19. In personal injury 
cases, the equal division of damage rule is not followed as closely as in the 
property cases and damages are often times proportioned equitably according to 
the comparative negligence of each party. The Max Morris, 137 U. S. 1, 11 
Sup. Ct. 29, 34 L. ed. 586 (1890). 

21 Title 28, U. S. Code, was revised, codified, and enacted into positive law 
by an act of June 25, 1948, 62 Stat. 869. For the effect of a change of word- 
ing in the savings clause, see Part II, infra. 

22 Homer Ramsdell Co. v. eer ae Transatlantique, 182 U. S. 
406, 21 Sup. Ct. 831, 45 L. ed. 1155 (190 

23 The China, 7 W all. 53, 19 L. ed. 67 (WU. § . 1869). 

24 Brown, Jurisdiction of the Admiralty in Cases of Tort (1909) 9 Cor. L. 
Rev. 1; Farnum, Admiralty Jurisdiction and Amphibious Torts, (1933) 43 
Yate L. J. 34; Hough, Admiralty Jurisdiction—Of Late Years (1924) 37 
Harv. L. Rev. 529; Resolution of the American Bar Association, Kansas City, 
1937; Resolution of the Maritime Law Association, May, 1938. 
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In maritime law the injured party may bring an in rem action 
against the vessel involved,”® since the ship is regarded as personally 
liable. A tortious injury by a vessel impresses upon the wrongdoing 
vessel a maritime lien in favor of the injured party. Not only does 
the lien arise with the cause of action but the right to enforce it may 
actually be the cause of action.” The maritime lien, being the back- 
bone of the speed, certainty and efficacy of the remedy in admiralty, 
is probably the most advantageous and effective consequence of the 
1948 Act to those who were thereby brought within the admiralty 
jurisdiction. This is accidental, in a sense, in that the principal reasons 
for the enactment of the new statute was to correct the inequities 
resulting from such “injured-on-the-land” claimants being theretofore 
unable to avail themselves of two other peculiarities of the admiralty 
law :*7 the divided damages upon mutual fault rule** and the com- 
pulsory pilot rule.*® 

Although the Act allows such suitors to henceforth bring their suits 
in admiralty, they still have the right to proceed at law under the 
previously-mentioned savings clause of section 1333 of the revised 
Title 28, United States Code.*® However, the general rules of mari- 
time law have generally been held to apply whether the proceeding 
be instituted in an admiralty or common-law court. Therefore, if a 
person’s property on shore is damaged by a vessel on navigable waters, 


25 The Admiralty Rules of Practice, following 28 U. S. C. §723 (1946), 
adopted by implication by Title 28, United States Code, section 2073 (Sept. 1, 
1948), provide in part as follows: “14. In all suits for pilotage or damage by 
collision, the libellant may proceed in rem against the ship and/or in personam 
against the master and/or the owner.” 1. BENEDICT ON ADMIRALTY, 6th Edition 
(1940) at p. 17; Roprnson on ApMIRALTY (1939) at p. 404. 

26 The China, cit. supra note 23, is the classic example. There the ship was 
sued although the owners of the ship could not have been proceeded against 
inasmuch as the compulsory pilot was not the agent of the owner. Swayne, J., 
at p. 68 of that decision, described the lien in the following words: “This [the 
maritime lien] the vessel carries with it into whosoever hands it may come. 
It is inchoate at the moment of the wrong, and must be perfected by subsequent 
proceedings. Unlike a common-law lien, possession is not necessary to its 
validity. It is rather in the nature of the hypothecation of the civil law. It is 
not indelible, but may be lost by laches or other circumstances.” For other 
decisions elaborating on the maritime lien doctrine, see Harmer v. Bell—Bold 
Buccleugh (The), Privy Council, 7 Moo. P. C. C. 267, 13 Eng. Reprint 884 
(1851) (where the maritime lien was found secret and non-possessory so as to 
defeat the claim of a bona-fide purchaser for value without notice) ; The Bel- 
genland, 114 U. S. 355, 5 Sup. Ct. 860, 29 L. ed. 152 (1885) (where an in rem 
action against a foreign ship which had rammed and sunk another foreign ship 
on the high seas by the survivors of the rammed ship was sustained when the 
offending ship entered a United States port and thus subjected itself to the 
jurisdiction of the United States District Court) ; The Gazelle, 10 Fed. Cas 127, 
No. 5289 (Mass. 1858) (where it was held that a maritime lien survives a 
sheriff’s sale of the vessel). See Robinson, op. cit. supra note 25 at p. 357. 

27 See the pertinent Senate and House committee reports, cit. supra note 21. 

28 Supra note 20. 

29 The China, cit. supra note 23. 

30 See supra note 21 
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and the person chooses to pursue his remedy at law, he must sue 
in personam (there being no in rem remedy at law), and he could 
have a jury trial, which would be unavailable in admiralty, but con- 
tributory negligence would probably not bar his recovery since the 
court would probably apply the admiralty rule of splitting damages 
in case of mutual fault. Whether such a person will benefit from the 
previous general rule** is a question which remains to be answered. 

If a public vessel, however, is responsible for the injury or damage 
to the person or property on shore, the first proviso of the Act gives 
the person so injured or damaged an exclusive remedy, 1.e., he may 
libel the United States in personam for such damages under the pro- 
visions of the Public Vessels Act.*? The Suits in Admiralty Act** is 
similarly made the exclusive remedy where damage is by a merchant 
vessel or tugboat owned by a corporation owned by or for the United 
States, and like the Public Vessels Act, provides for libels in personam 
only; i.¢., no maritime liens, and no proceeding against the United 
States in an action at law. 

Prior to the 1948 Act, persons who were injured or damaged on 
land by a public vessel were held to have no remedy under the Public 
Vessels Act** but had their remedy at law under the provisions of 
the Federal Tort Claims Act.*® Inasmuch as the 1948 Act makes the 
Public Vessels Act or the Suits in Admiralty Act, as appropriate, 
the exclusive remedy for any action within the expanded admiralty 
jurisdiction, the remedies under the Tort Claims Act are no longer 
available to such suitors. As a result they lose the jury trial but 
benefit by the admiralty contributory negligence rule. Also, the statute 
of limitations in such cases under the Public Vessels Act is two years 
as compared with one year prescribed by the Tort Claims Act. 


31JIn actions involving maritime tort, it had long been considered that the 
common-law courts should apply their own rules as to the amount of recovery 
and the effect of contributory negligence. But, in Chelentis vy. Luckenbach S. S. 
Co., 247 U. S. 372, 38 Sup. Ct. 501, 62 L. ed. 1171 (1918), the Supreme Court 
established the present view that maritime rights are to be determined according 
to the maritime law not only whenever the parties seek a maritime remedy in 
the admiralty court but also whenever they seek a common-law remedy in State 
or federal courts under the savings clause. Carlisle Packing Co. v. Sandanger, 
259 U. S. 255, 42 Sup. Ct. 475, 66 L. ed. 927 (1922); Mole and Wilson, A 
Study of Comparative Negligence (1932) 17 Corn. L. Q. 333, 353; Sprague, 
Divided Damages (1929) 6 N. Y. U. L. Q. Rev. 15; Stumberg, Maritime Cases 
in Common-Law Courts (1925) 3 Tex. L. Rev. 246. 

32 43 Srar. 1112 (1925), 46 U. S. C. §§ 781-790 (1946). 

33 41 Srar. 525 (1920), 46 U. S. C. §§ 741-752 (1946). 


34 State of Maine v. United States, 134 F. (2d) 574 (C. C. A. Ist, 1943). 
The act was construed as not applicable to those injured or damaged ashore 
despite the wording of the act: “. . . damages caused by a public vessel. . 

3560 Stat. 842 (1946), codified — re-enacted in 1948 as Tort Claims ai 
cedure, Title 28, United States Code, section 2671 et seq. 
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The second proviso to the 1948 Act** is to afford the United States 
an opportunity to settle claims arising out of this extended admiralty 
jurisdiction by requiring a six-months’ waiting period before filing 
suit after having presented the claim to the proper federal agency.** 
This waiting period provides an opportunity to settle these cases 
without litigation, resulting in less expense to the United States and 
a greater recovery by the claimants. 


Problems Created or Not Settled by the Act 


Meaning of words “damage or injury, to person or property, caused 
by a vessel”: If the master of a vessel, standing on board his vessel 
moored to a wharf, slandered a person standing on the wharf, thereby 
causing injury to the slandered person, could he bring an in rem 
action in admiralty against the vessel under the 1948 Act to recover 
for his damages? As ridiculous as this question appears, it is not 
well settled that he could not. Neither the Act nor the committee 
hearings or reports indicate any legislative intent to modify the pre- 
viously-decided case law as to the nature of torts over which admiralty 
may take jurisdiction. And prior to the Act the case law was un- 
settled as to whether any tort occurring upon navigable waters would 
be cognizable in admiralty regardless of its nature.** What Mr. Jus- 
tice Henry Billings Brown said in 1909 is still true: 


Whether the word “tort” as thus used [i.e., in the locality rule] 
includes every act within the common law definition of the word, 
or is confined to such as are in some way connected with the 
equipment, navigation or discipline of the ship, has not been 
judicially decided.*® 


Rule 15 of the Admiralty Rules of Practice*® provide for an in per- 
sonam remedy for “. . . an assault or beating on the high seas, or 
elsewhere within the admiralty and maritime jurisdiction. . . .” 
(Italics added.) And maritime liens attached and libels in rem against 


36“. | . Provided further, That no suit shall be filed against the United States 
until there shall have expired a period of six months after the claim has been 
presented in writing to the Federal agency owning or operating the vessel 
causing the injury or damage.” For provisions of entire act see note 1, supra. 

87 The effect of this waiting period upon the prescribed statute of limitations 
period has not been decided. 

88 The first serious doubt as to the sufficiency of the locality test arose in 
Atlantic Transport Co. v. Imbrovek, 234 U. S. 52, 34 Sup. Ct. 733, 58 L. ed. 
1208 (1914) when the Supreme Court, in sustaining the libel of a longshoreman 
injured on board a ship on navigable water against his negligent employer for 
damages, hedged on the sufficiency of the locality test alone when it said at 
p. 61: “Even if it be assumed that the requirement as to locality in tort cases, 
while indispensable, is not necessarily exclusive, still in the present case the 
wrong which was the subject of the suit was, we think, of a maritime nature 
and hence the District Court, from any point of view, had jurisdiction.” 

39 Brown, supra note 24, at p. 8. 

4° Supra note 27. 
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the vessels involved were sustained in the following suits: (1) A dog 
of known bad nature was being transported aboard a vessel and, 
through negligence of the ship’s crew, was allowed to bite a pilot on 
board.** (2) Jewelry was stolen from a passenger by a ship’s stew- 
ard.** But the question of how far the nature of torts can stray from 
a strictly maritime nature and still be cognizable in admiralty remains 
vague.** 

With the exception of an “assault or beating on the high seas,” as 
described by Rule 15 of the Admiralty Rules of Practice, supra, there 
appears to be little doubt that “injury by a vessel” includes any 
wrongful act on board the vessel (of a nature of which admiralty will 
take jurisdiction) of the master, member of the crew, employee of 
the owner or master working on board, or even of a compulsory pilot, 
which causes injury or damage to person or property.** 

Effect on applicability of Jones Act to longshoremen: The UV. S. 
Merchant Marine Act of 1920, section 33, better known as the Jones 
Act,** provides the right to any seaman injured in the course of his 
employment through the negligence of his employer or the employer’s 
agents or employees to sue his employer for damages at law. A sea- 
man suing his employer under the Jones Act has the benefit of two 
rules not available at common law: (1) the “fellow-servant” rule 
does not apply, and (2) contributory negligence of the seaman is not 
a bar but goes merely to the amount of the damages.*® Longshore- 
men injured while on board a vessel they were loading have been 
held to be “seamen” so as to come within the purview of the Jones 
Act.*? The extension of admiralty jurisdiction by the 1948 Act raises 
the question as to whether a longshoreman injured on a wharf due 
to the negligent operation of the ship’s boom by a fellow servant 
could sue his employer for damages under the Jones Act and thus 
avail himself of its advantages. It would seem that unusual mental 
gymnastics would be required to stretch the meaning of the word 
“seamen” that far. 

Effect on applicability of state compensation statutes: see Part II, 
infra. 


#1 The Lord Derby, 17 Fed. 265 (C. C. E. D. La. 1883). 

42 The Minnetonka, 146 Fed. 509 (C. C. A. 2d, 1906). 

43 For a summary of various holdings, see 1 Benedict, op. cit. supra note 25, 
§§ 127, 128. 

44 Jd. at p. 17; Robinson, op. cit. supra note 25, at p. 404. 

4541 Stat. 1007 (1920), 46 U. S. C. § 688 (1946). 

46 These provisions, which are made applicable by the Jones Act, are incor- 
porated in the Employer’s Liability Act of 1908, 35 Stat. 65 (1908), as amended 
by 53 Strat. 1404 (1939), 45 U. S. C. $51 et seq. (1946). 

47 International Stevedoring Co. v. Haverty, 272 U. S. 50, 47 Sup. Ct. 19, 
71. L. ed. 157 (1926); Northern Coal Co. v. Strand, 278 U. S. 142, 49 Sup. Ct. 
88, 73 L. ed. 232 (1928). 
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Conclusion 


The 1948 Act is a case of the Congress coming to the rescue of 
the courts, who were mired down, through the force of stare decisis, 
with the bad law of the unfortunate decision in The Plymouth.* 
This motivation for legislation changing the maritime law is not novel 
—in fact, most of the comparatively few times that Congress has 
acted in the field have been to change the law of a bad decision of 
the Supreme Court. 

The Ship Mortgage Act of 1920*° reversed the holding in Bogart 
v. The Steamboat John Jay that admiralty had no jurisdiction 
over a purchase money mortgage on a vessel. The Longshoremen’s 
and Harborworker’s Compensation Act of 1927*! culminated two 
previous unsuccessful efforts by Congress to circumvent the much- 
criticized rule laid down in Southern Pacific Co. v. Jensen.** As in 
the previous cases, the 1948 action of Congress is commendable in 
every respect except for its tardiness. 


Part II 


CHANGE IN WORDING OF THE SAVINGS CLAUSE OF THE 
JUDICIARY ACT OF 1789 


On Sept. 1, 1948 the new revised Title 28, United States Code, 
“Judiciary and Judicial Procedure,” became effective as positive law. 
A product of more than four years’ work by the House Committee 
on the Revision of the Laws and subsequently by the Committee on 
the Judiciary and their agents, the new Title 28 was enacted into 
positive law on June 25, 1948, and became effective September 1, 
1948.°° It consists largely of the old Title 28 and parts of several 
other titles of the United States Code, many sections of which have 
been revised, consolidated and regrouped. 

Section 1333 of the revised Title 28 now reads in part as follows: 


The district courts shall have original jurisdiction, exclusive 
of the courts of the States, of: (1) Any civil case of admiralty 
or maritime jurisdiction, saving to the libellant or petitioner in 
every case any other remedy to which he is otherwise entitled. 
(Italics added.) 


48 Supra note 7. 

49 Supra note 3. 

5017 How. 399, 15 L. ed. 95 (U. S. 1855). 

5144 Stat. 1424 (1927), 33 U. S. C. §§ 901-950 (1946). 

52244 U. S. 205, 37 Sup. Ct. 524, 61 L. ed. 1086 (1917). For elaboration 
on this point, see Part II, infra. 

5362 Stat. 869 (1948). The enacting statute provided that provisions of the 


new Title 28 may be properly cited by title and section number, United States 
Code. 
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Section 41(3) of the old Title 28, United States Code (1946), 
made obsolete by the enactment of the new Title 28, provided as 
follows : 


The district courts shall have original jurisdiction . . . Of all 
civil causes of admiralty and maritime jurisdiction, saving to 
suitors in all cases the right of a common-law remedy where 
the common law is competent to give it. . . . (Italics added.) 


These words, commonly known in admiralty as the savings clause, 
originated in the Judiciary Act of 1789 and were reenacted without 
change in wording as Sec. 24 of the Judicial Code in 1911. 

It will be noted that the old savings clause refers only to a common- 
law remedy, whereas the new savings clause includes any other rem- 
edy to which the libellant is otherwise entitled. If these new words 
are to be construed according to their literal meaning, it appears that 
they create new questions and problems in maritime law. 

In 1917, in the much-criticized decision of Southern Pacific Co. v. 
Jensen,** the Supreme Court laid down the rule that a state work- 
men’s compensation statute may not be constitutionally applied to the 
case of an injury or death of a worker occurring upon navigable 
waters, even though the waters be within the state’s geographical 
jurisdiction. A decisive factor of the decision was the holding by 
the Court that the type of remedy which the state compensation stat- 
ute attempted to give was a remedy unknown to the common-law 
and for that reason a case seeking a remedy under such a statute 
would not fall within the common-law remedies saved to suitors by 
the admiralty savings clause as it was then written. As a result, such 
an injured worker or beneficiary would have to seek relief in ad- 
miralty, and the Supreme Court held that admiralty could not apply 
the various state statutes in such cases since they would materially 
prejudice the proper harmony and uniformity of the general maritime 
law contemplated by the Constitution and required by its application 
to international and interstate relations. 

A few months later Congress amended the savings clause*® by add- 
ing the words “. . . and to claimants the rights and remedies under 
the workmen’s compensation law of any state... .” In this man- 
ner Congress attempted to destroy the effect of the Southern Pacific 
Co. v. Jensen rule. But the attempt was short-lived, for in Knicker- 
bocker Ice Co. v. Stewart** the Supreme Court held that the amend- 
ment was unconstitutional—an invalid delegation of federal legislative 
power to the states; i.e., the Constitution gave direct and exclusive 

54 Supra note 52. 

55 40 Strat. 395 (1917). 


56 253 U. S. 149, 40 Sup. Ct. 438, 64 L. ed. 834 (1920). 
5 
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control of all matters within the admiralty and maritime jurisdiction 
to the Federal Government and any federal statute making state stat- 
utes applicable to navigable waters would prejudice the uniformity 
of the general maritime law. A similar attempt by Congress to amend 
the savings clause in 1922°" met with the same fate as the first at- 
tempt and for the same reason.** 

After its two unsuccessful attempts to amend the savings clause 
and in order to provide compensation benefits to those injured upon 
navigable waters, Congress passed the Longshoremen’s and Harbor- 
worker’s Compensation Act in 1927.5° That statute provides com- 
pensation only if the injury occurs upon the navigable waters of the 
United States and if recovery “. . . through workmen’s compensa- 
tion proceedings may not validly be provided by State law.” 

Inasmuch as the 1948 change in the wording of the savings clause 
appears to end the requirement that the remedy saved must be a 
common-law remedy, the question arises as to whether a state work- 
men’s compensation statute (assuming that it has one) may now be 
applied to injuries occurring upon navigable waters within the state’s 
geographical jurisdiction. If so, then the federal Longshoremen’s 
Compensation Act® is not, by its own wording, applicable to such 
cases. 

A graver and anterior question, however, is that of the constitu- 
tional validity of the new savings clause. The two previous unsuc- 
cessful attempts by Congress to amend the savings clause to permit 
state compensation statutes to be applied to navigable waters were 
specific in wording and intent.*t Although no such specific intent is 
indicated by the new wording, the deletion of the requirement that 
the remedy saved be a common-law remedy and the substitution of 
“any remedy to which he might otherwise be entitled” would seem 
to imply the same effect. 

There is a rule of statutory construction that, in reenactment or 
codification of a previous statute, a mere change in wording will not 
effect a change in meaning unless a clear intent to change the mean- 


57 42 Stat. 634 (1922). 

58 State of Washington v. Dawson & Co., 264 U. S. 219, 44 Sup. Ct. 302, 
68 L. ed. 646 (1924). 

59 Supra note 51. 

60 Ibid. 

61 The 1917 amendment, supra note 55, added the following words to the 
“common-law remedy” savings clause: “. . . and to claimants the rights and 
remedies under the workmen’s compensation law of any State... .” The 
1922 amendment, supra note 57, added the following words: “. . and to 


claimants for compensation for injuries to or death of persons other than the 
master or members of the crew of a vessel, their rights and remedies under the 
workmen’s compensation law of any State, District, Territory, or possession 
of the United States... .” 
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ing is evidenced. The change in wording in the savings clause, how- 
ever, does not appear to be a mere matter of a better choice of words. 
The literal meaning of the new words is a substantial change from 
the meaning of the old savings clause. The only clue to the legis- 
lative intent is found in the Reviser’s Notes, which were appended to 
the committee report® on the bill®* which subsequently became the 
new Title 28. The change in wording is explained therein as follows: 


The substituted language is simpler and more expressive of 
the original intent of Congress and is in conformity with rule 2 
of the Federal Rules of Civil Procedure abolishing the distinc- 
tion between law and equity.** 


It is a well-settled rule of statutory construction that where a statute 
is susceptible of two interpretations, one of which is constitutionally 
valid and the other is not, the former interpretation will be adopted 
by the courts. The new savings clause could be validly construed as 
effecting no change in the former savings clause as to applicability 
of compensation statutes to navigable waters. The use of the words 
“to which he [the libellant or petitioner] is otherwise entitled” lends 
force to this argument inasmuch as it had previously been settled 
that he was not entitled to state compensation benefits for injuries 
occurring upon navigable waters.*° 

However, it is possible that another interpretation might be validly 
adopted. The new wording could be construed as allowing state com- 
pensation statutes to be validly applied to any injury occurring within 
the state’s geographical jurisdiction, even if it occurred within the 
maritime jurisdiction. This could be done, however, only if the Su- 
preme Court overruled the well-settled rule to the contrary.*® Despite 
the binding effect of the doctrine of stare decisis, this is not beyond 
the realm of possibility, and there are many cogent reasons for so 
doing. 

Some types of state statutes have long been applicable in maritime 
law. A lien upon a vessel for repairs in her home port may be given 
by state statute.°? Similarly, pilotage fees may be fixed by state 


62 H. Rept. 308, 80th Cong. (1947). 

63H. R. 3214, 80th Cong. (1947). 

64H. Rept. 308, cit. supra note 62, at p. All8. The note further explains: 
“Provisions of section 41(3) of title 28, U. S. C., 1940 ed., based on the 1917 
and 1922 amendments, relating to remedies under State workmen’s compensation 
laws, were deleted. Such amendments were held unconstitutional by the Su- 
preme Court.” 

65 Southern Pacific Co. v. Jensen, supra note 52. 

66 Knickerbocker Ice Co. v. Stewart, supra note 56; State of Washington v. 
Dawson & Co., cit. supra note 58. 

67 The J. E. Rumbell, 148 U. S. 1, 13 Sup. Ct. 498, 37 L. ed. 345 (1893) ; 
The Lottawanna, 21 Wall. 558, 22 L. ed. 654 (U. S. 1875). 
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statute.°* And a state death-by-wrongful-act statute may be enforced 
in a court of admiralty where the injury resulting in the death occurs 
upon navigable waters.®® Such a statutory right may also be enforced 
under the savings clause in the state courts even though the injuries 
leading to the death are sustained on navigable waters,’® and this 
despite the fact that the right to recover for death by wrongful act 
was unknown to the common-law. Therefore, if an employee (other 
than a seaman) is injured upon navigable waters within a state’s 
geographical jurisdiction, he has no right under the state compensa- 
tion statute, but if he is killed upon such navigable waters, his bene- 
ficiary has, under the state wrongful-death statute, a right which may 
be enforced either in admiralty or in the state courts .. . truly an 
anomalous and unreasonable situation. 

Another reason for changing the existing rule is the uncertainty of 
admiralty jurisdiction in close cases. Prior to the enactment of the 
1948 Act extending tort jurisdiction of admiralty,’ exceptions to the 
rule of Southern Pacific Co. v. Jensen™ had made vague the extent 
of its application.”* In fact, in 1942" the Supreme Court admitted 
that there was a “twilight zone” of jurisdiction as to where admiralty 
jurisdiction ended in cases involving the applicability of a state com- 
pensation act or the Federal Longshoremen’s Act.”* The 1948 ex- 
tension of admiralty tort jurisdiction would seem only to move this 
“twilight zone” further inland and make even more unreasonable the 
rule which would preclude the applicability of a state compensation 
statute to an injury occurring upon its own soil. Therefore it would 
seem that the destruction of the applicability of the locality test by 
the 1948 Act is another pregnant reason for changing the existing 


68 Ex parte McNiel, 13 Wall. 236, 20 L. ed. 624 (U. S. 1872); Cooley v. 
Board of Wardens, 12 How. 299, 13 L. ed. 996 (U. S. 1851). 

69 TaBourgogne, 210 U. S. 95, 28 Sup. Ct. 664, 52 L. ed. 973 (1908); The 
Hamilton, 207 U. S. 398, 28 Sup. Ct. 133, 52 L. ed. 264 (1907). 

70 Sherlock v. Alling, 93 U. S. 99, 23 L. ed. 819 (1876); Steamboat Co. v. 
Chase, 16 Wall. 522, 21 L. ed 369 (U. S. 1873). 

71 Note 1 supra. 

72 Supra note 52. 

73 The following cases, for example, were held to be “so local” as to not mar 
the uniformity of the maritime law and thus the state compensation statute was 
applied: Grant Smith-Porter Ship Co. v. Rohde, 257 U. S. 469, 42 Sup. Ct. 157, 
66 L. ed. 321 (1922) (carpenter was injured while working on a partially- 
completed ship on navigable waters); Millers’ Underwriters v. Braud, 270 
U. S. 59, 46 Sup. Ct. 194, 70 L. ed. 470 (1926) (diver was suffocated while 
working on submerged set of launching ways in navigable waters). 

74 Davis v. Department of Labor of the State of Washington, 317 U. S. 249, 
63 Sup. Ct. 225, 87 L. ed. 246 (1942). 

75 Supra note 51. 
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rule. Brandeis, J., in his stirring dissent in State of Washington v. 
Dawson & Co.," said: 


Underlying the whole chain of reasoning, by which the con- 
clusion is reached that the state . . . statutes are unconstitu- 
tional, will be found the legally indefensible assumption that the 
liability under the workmen’s compensation law is governed by 
the law of the locality in which the accident happened; that is, 
by the rule that in tort the test of admiralty jurisdiction is pres- 
ence on navigable waters.” 


If the Supreme Court adheres to its former rule and construes the 
new savings clause as effecting no change in the rule of application 
of state compensation statutes to injuries occurring within maritime 
jurisdiction, it will, if it sustains the validity of the 1948 Act extend- 
ing maritime tort jurisdiction, be making the rule more indefensible 
and unreasonable than ever. It would seem that it would then have 
to hold that an employee engaged in non-maritime work who is in- 
jured ashore by a vessel on navigable waters is within the maritime 
jurisdiction and hence has no remedy under his state compensation 
act.7* Even though he would still have compensation benefits under 
the federal Longshoremen’s and Harborworker’s Compensation Act, 
it would appear doubtful that the Supreme Court would allow the 
rule to extend so far.” 

In any event, the full import and meaning of the change in the 
savings clause, and the effect of the act extending maritime tort juris- 
diction on the new savings clause, is not clear at this time and poses 
a future problem for the Supreme Court or Congress or both. 


ORVILLE V. BERGREN. 


CoMPULSORY ARBITRATION OF LABOR DISPUTES IN PuBLic UTILITIES 
Legislative Developments 


The attitude of the courts as to the constitutionality of compulsory 
arbitration legislation is becoming a matter of increasing significance 
in view of post war legislative developments. In the immediate after- 


76 Cit. supra note 58. 
77 Td. at p. 233. 


78 This would change the rule of Smith & Son, v. Taylor, note 11 supra. 
There the application of the tort locality test resulted in the holding of no 
admiralty jurisdiction, and hence the widow of the stevedore injured on the 
dock and knocked into the water by the vessel’s cargo sling collected under the 
state compensation statute. 


79 The “so local” doctrine, note 73 supra, may be broadened so as to include 
all injuries occurring on land. Such a broad exception to the rule would make 
the legal foundations for the rule all the more tenuous. 
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math of World War II, just as after the first World War’ the eco- 
nomic and social tensions incident to readjustment, appear to have 
produced a harvest of restrictive labor legislation. In the federal 
sphere this tendency manifested itself in the passage of the Labor- 
Management Relations Act, 1947.2, In the same year, thirty states*® 
enacted legislation regulating or restricting union activities.‘ 

In so far as compulsory arbitration is concerned, attention was 
concentrated upon the public utility field. In 1947 nine states enacted 
legislation providing for compulsory arbitration of labor disputes in 
public utilities. They are: Florida,’ Indiana,® Massachusetts,’ Mich- 
igan,* Missouri,® Nebraska,’*° New Jersey,’ Pennsylvania,’? and 
Wisconsin."* The statutes are basically similar; all prohibit strikes 
and lockouts, some after seizure of the utility by the state, all empha- 
size as a matter of public policy the state interest in labor peace in the 
public utility field, all provide a machinery of compulsory arbitration, 
generally preceded by an attempt at mediation, and provide means for 
enforcement, including equitable and legal civil actions as well as 
criminal penalties for violation.’* 


1 It was in a similar atmosphere of wide spread strikes, suspicion and political 
bitterness, in the period immediately following World War I, that the famous 
Kansas Court of Industrial Relations Act was enacted. Kansas Special Session 
Laws 1920, ch. 29. For an excellent discussion of the era, as well as a compre- 
von), history of this court see Gagliardo, THE Kansas INDUSTRIAL CourT 

261 Strat. 136 (1947), 29 U. S. C. §141 et seq., Supp. I (1948). 

— Acee, State Labor Legislation in 1947 (1947) 65 MontHty Lasor REVIEW 


4 Some of the earliest post war legislation of this type, enacted in late 1946 
and early 1947, the so called “Right to Work” or Anti-Closed-Shop laws, have 
already been sustained by the highest courts of Arizona, American Federation of 
Labor v. American Sash & Door Co., 67 Ariz. 20, 189 P (2d) 912 (1948), 
Nebraska, Lincoln Federal Labor Union v. Northwestern I. & M. Co., 149 Neb. 
507, 31 N. W. (2d) 477 (1948), and North Carolina, State v. Whitaker, 228 
N. C. 352, 45 S. E. (2d) 860 (1947), and were upheld by the United States 
Supreme Court in the recent decision in American Fed. of Labor v. American 
Sash & Door Co., 69 Sup. Ct. 260 (1949). 

5 Florida Statutes, Sec. 453.18, 1947 Supp.; Laws 1947, ch. 23911. 

Pe ieee Indiana Statutes (Burns) Secs. 40-2401 to 40-2415; Laws 1947, 
ch. ; 

7 Annotated Laws ch. 150 B, 1947 Supp.; Laws 1947, ch. 596. 

8 Michigan Statutes Annotated, Sec. 17.454 (14), 1947 Supp; Acts 1947, 
Public Act No. 318. 

® Missouri Revised Statutes Annotated, Sec. 10178.101, 1947 Supp.; Laws 
1947, House Bill 180. 

“ne Revised Statutes, 48-816, 1947 Supp.; Laws 1947, legislative 

i 3 

11 Revised Statutes of New Jersey, Cum. Supp. (1945-1947) 34:13B-15 to 
34: 13B-26; Laws 1947, chs. 47, 75. 
os Purdon’s Statutes, Annotated, 43-213, 1947 Pocket part; Acts 1947, Act 


18 Laws 1947, ch. 414. 
14 Acee, cit. supra note 3, at p. 281 
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Early Judicial Impressions 


None of the new compulsory arbitration statutes has been passed 
upon by a court of last resort as to the federal constitutional issues 
involved. The Michigan statute was declared unconstitutional by the 
Supreme Court of that state, but only because it required a circuit 
judge to act as arbitrator, a requirement regarded by the court as a 
violation of the separation of powers doctrine of the state constitu- 
tion,’® and because it considered the standards laid down in the statute 
inadequate.*® The court expressly stated, howéver, that the statute 
did not offend other state or federal constitutional limitations..*7 The 
Wisconsin statute was held unconstitutional by the Circuit Court of 
Dane County as violative of the Thirteenth and Fourteenth Amend- 
ments of the Constitution of the United States.1* This was reversed 
by the Supreme Court of Wisconsin on the ground that the consti- 
tutional questions ruled upon by the circuit court were not raised by 
the parties in interest, but were interjected on the initiative of the 
court itself.’® 

The New Jersey statute was given its first judicial test in the case 
of Van Riper v. Traffic Tel. Workers Fed. of New Jersey.?? The 
case was especially significant in some of its aspects; it was the cul- 
mination of a long tug of war between the union and the state legis- 
lature,” in much the same atmosphere of suspicion of labor as de- 
veloped throughout the nation after the war; it gave the court the 
opportunity to consider the legislation in the light of attack from 
the point of view of both the employer and the employee; and it was 
the first test of the new state statutes requiring compulsory arbitra- 
tion of public utility labor disputes, to be decided squarely on the 
constitutional issues most likely to decide their future judicial fate. 
For these reasons, the New Jersey decision may be a judicial straw 
in the wind, indicating the outlook of the courts in general, on this 
new legislative development. 


* 15 Local 170, Transport Workers Union of America v. Gadola, 322 Mich. 
332, 34 N. W. (2d) 71, 77 (1948). 


16 Jd. at p. 78. 


17 Td. at p. 76; the decision was affirmed per curiam, Id. at p. 79, the court 
stating, however, that the only question to be considered as having been decided 
was that relating to separation of powers. 


18 State of Wisconsin, ex rel. Dairyland Power Cooperative v. Wisconsin 
Employment Relations Board, 14 Lab. Cas., 73, 003 (1948). 


19 State of Wisconsin, ex rel. Dairyland Power Cooperative v. Wisconsin 
Employment Relations Board, 22 L. R. R. M. 2351 (1948). 


20 142 N. J. Eq. 785, 61 A. (2d) 570 (1948). 
21 Infra pp. 371-2. 
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The New Jersey Decision Examined 
(a) Factual Background 


The New Jersey statute provided for compulsory arbitration of 
labor disputes in public utilities, seizure of struck plants by the state,”? 
prohibition of strikes and lockouts during the period of the state’s 
possession, criminal and civil penalties for violation, enforcement by 
injunction and for declaratory relief.** Pertinent portions of the stat- 
ute are set forth in the note.** The defendant Traffic Telephone 
Worker’s Federation of New Jersey had been engaged in a 
dispute with the defendant New Jersey Bell Telephone Company 
over wages and working conditions, and the state had seized the 
plants of the company. The strike continued after the state took 
possession of the plants, and the Attorney General of New Jersey, 
acting under the statute, filed a bill in the Court of Chancery of New 
Jersey, praying that the disputants be enjoined from violating any of 
the provisions of the statute and for a determination that the statute 
was constitutional. The defendant company urged that the enforce- 
ment of the statute constituted a deprivation of its liberty and property 
without due process of law. The union alleged that the statute 
deprived the employees of equal protection of the laws, of liberty of 
contract and of freedom of speech, and imposed a condition of invol- 
untary servitude. Meanwhile, before the final hearing in the Court 
of Chancery, the labor dispute had been settled by voluntary agree- 
ment between the defendants. Held, since the dispute had been 
settled an injunction was not needed and none would issue, but the 
statute does not violate any constitutional right of the Telephone 
Company or of the employees.”® 


22 Neither the state nor the court, however, rely upon the employer-employee 
relation to sustain compulsory arbitration, but solely upon the state police power. 
Van = v. Traffic Telephone Workers Fed. of New Jersey, supra note 20 
at p. 576. 

23 Supra note 11. 

24“Under no circumstances shall any employee be required to render, perform 
or engage in any work, labor or service without his consent; nor shall anything 
in this act . . . be construed to make the quitting of his work, ... by an 
individual employee an illegal or prohibited act... .” Revised statutes, New 
Jersey, cum. supp. (1945-1947) 34:13B-15. “After the Governor has taken 
or shall take possession of any plant . . . of any public utility . . . and during 
the continuance of such possession, . . . it shall be unlawful for any person 
rg oy: at such plant or facility to participate in or aid in any strike... . 
Id. 34:13B-19. “The findings, decision and order of the board of arbitration, 
shall unless modified or reversed on appeal, be conclusive and binding upon all 


of the parties to the dispute... .” Jd. 34:13B-23. “. . . the Attorney Gen- 
eral, may file a bill in the court of chancery . . . for an injunction to prohibit 
any violation of any of the provisions of this act . . . or for any declaratory 
and other relief.” Jd. 34:13B-2 


25 Van Riper v. Traffic Telephone Workers Fed. of New Jersey, supra 
note 20. 
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In order to appreciate fully the background of the controversy, it 
would be desirable to review briefly its prior legislative and judicial 
history, none of which is given in the opinion of the court. 

In April 1947, when the strike occurred, there was as yet no legis- 
lation on the New Jersey statute books providing for compulsory 
arbitration. Acting under a statute prescribing compulsory mediation 
in public utility labor disputes the Governor of New Jersey took 
possession of the struck plants in the name of the state.2® On April 
9, 1947, after the strike had started and the plant had been seized, 
the legislature enacted amendments to this legislation, providing that 
after the Governor had taken possession of any plant of any public 
utility “. . . it shall be unlawful for any person employed at such 
plant or facility to participate in or aid in any strike . . .” and pro- 
viding for compulsory arbitration of all matters in dispute.?” Pro- 
ceedings were initiated by the state, under provisions of the act as 
amended, against officers of the union and the union itself. The union 
applied to the United States District Court for New Jersey, for a 
temporary restraining order and an interlocutory injunction against 
the enforcement of the statute, and was granted an ad interim restraint, 
pending hearing.** Thereafter, on April 22, 1947, the New Jersey 
legislature further amended the statute, by authorizing the Attorney 
General of the state to file a bill in the Court of Chancery for an 
injunction to prohibit any violation of the provisions of the statute 
and for “any declaratory and other relief.” °° At the hearing in the 
District Court on the union’s complaint, on April 23, 1947, the At- 
torney General of the state of New Jersey moved for a stay of pro- 
ceedings, under section 266 of the Judicial Code,*° stating that the 
prosecution of the individual plaintiffs would be terminated forthwith, 
that the Act had been further amended on April 22, 1947, that he had 
filed a complaint in the Court of Chancery of New Jersey praying 
that the court determine the constitutionality of the Act and that the 
Chancellor had issued a preliminary injunction prohibiting all pro- 
ceedings under the statute pending the determination of its constitu- 
tionality by the Court of Chancery. The District Court granted the 


26 Revised Statutes, New Jersey, Cum. Supp. (1945-47) 34: 13B-13, Laws 
1946, ch. 38. 


27 Cit. supra note 11, quoted supra note 24. 


enn —— Telephone Workers Federation v. Driscoll, 71 F. Supp. 681 (N. J. 


29 Supra note 11, § 34: 13B-26. 

8° Title 28 of the United States Code provides that if before hearing in a 
federal court, a suit to enforce a statute is brought in a state court having 
jurisdiction, accompanied by a stay of proceedings under the statute until the 
suit is decided, the <= in the federal court shall be a, ame the state 
court decision. Title 28, United States Code, section 2284 (1948). 
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motion for stay,* and the case finally proceeded to trial on the merits, 
in the Court of Chancery. From the foregoing, it may fairly be im- 
plied that the legislature of the State of New Jersey was not unmind- 
ful of the Telephone Company strike when its compulsory arbitration 
legislation was enacted. 


(b) Due Process of Law 


Both defendants attacked the statute as an infringement of the due 
process guarantees of the Fourteenth Amendment. The company 
alleged that it was unlawfully deprived of its property and both the 
company and the union contended that the statute constituted an 
unlawful limitation upon freedom of contract. 

The court handled the attack on the due process aspects of the 
statute somewhat differently in the case of each defendant. As re- 
gards the company, it side-stepped a direct ruling on whether the 
company was deprived of property without due process of law by 
the state’s seizure of the plants, by holding that there was in fact no 
actual seizure. There was no dispossession and no damage; the state 
merely assumed a “protective custodianship.” ** Limitations on the 
company’s property rights and its liberty of contract, inherent in the 
fixing of wage rates and working conditions by a state instrumentality, 
were justified as a valid exercise of the state police power. A public 
utility must continue in operation and perform its public duties, even 
though incurring a loss of profit or operating without profit, unless it 
surrenders its privileges and franchises.** The court further takes 
the position that liberty of contract must be subject to the right of the 
state under its police power to avert strikes, or other evils threatening 
the public interest. A strike stopping or threatening to stop the 
operation of a public utility is regarded by the court as clearly within 
this power of the state. 

These arguments of course go to the heart of the present contro- 
versy concerning compulsory arbitration legislation. It is unques- 
tioned that the rights of liberty and property protected by the Fifth 
and Fourteenth Amendments are subject to limitation in the interest 
of safe guarding the public health, welfare and morals, i.e., where the 
limitation is justified under the police power.** The crucial question, 


31 Traffic Ls amen Workers’ Fed. of New Jersey v. Driscoll, 72 F. Supp. 
499 (N. J. 1947). 

82 Supra note 20 at p. 573. 

88 McCran v. Public Service Ry. Co., 95 N. J. Eq. 22, 122 Atl. 205 (1923). 

34 Thus the restriction of these rights by appropriate regulation has been 
sustained in the following fields: Regulation of ¢ iss on directly ye 
with public health, Reetz v. Michigan, 188 U. S. 505, 23 Sup. Ct. 390, 47 L 


563 (1903) ; Dent v. West Virginia, 129 U. S. 114, 9 Sup. Ct. 231, 32 L. ed. & 
(1889) ; Compulsory Vaccination, Jacobson v. Massachusetts, 197 U. S. 11, 
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however, is what degree of public interest is necessary before the 


extreme restrictions inherent in compulsory arbitration become jus- 
tified.** 


The court cites in support of its position, the following cases, in 
order: Brotherhood of Railroad Trainmen, Enterprise Lodge, No. 27 
v. Toledo, Peoria and Western Railroad Co.,** State Board of Milk 
Control v. Newark Milk Co.,°* Wilson v. New** and Charles Wolff 
Packing Co. v. Court of Industrial Relations of the State of Kansas.*® 
In the Brotherhood* case, however, the court merely held on the 
“clean hands” theory, that a party refusing to agree to voluntary 
arbitration was not entitled to equitable relief. In State Board of 
Milk Control v. Newark Milk Co.,*' a statute fixing minimum prices 
for the sale of milk was upheld under the police power ; it is submitted, 
however, that the fixing of maximum as well as minimum wages, is 
another question. 

In Wilson v. New,** the Supreme Court upheld the Adamson Act** 
which was enacted to alleviate the effects of a railroad strike, and im- 
posed on the carrier an eight hour day without reduction in wages, 
for a six to nine month period, pending investigation. The court 
clearly regards the Act as prescribing compulsory arbitration, and 


25 Sup. Ct. 358, 49 L. ed. 643 (1905); Unsanitary Conditions detrimental to 
public health, Laurel Hill Cemetery v. San Francisco, 216 U. S. 358, 30 Sup. 
Ct. 301, 54 L. ed. 515 (1910); regulation of bank deposits, Noble State Bank 
v. Haskell, 219 U. S. 104, 31 Sup. Ct. 186, 55 L. ed. 112 (1911); sale of 
securities, Hall v. Geiger-Jones Co., 242 U. S. 539, 37 Sup. Ct. 217, 61 L. ed. 
480, Note (1917) 1917F. L. R. A. 524; Contracts of sale, Advance-Rumely 
v. .?—e 287 U. S. 283, 53 Sup. Ct. 133, 77 L. ed. 306, Note (1932) 87 
A. L. R. 290; Motor Vehicle Traffic regulation, Stephenson v. Binford, 287 
Us & 251, 53 Sup. Ct. 181, 77 L. ed. 288, Note (1932) 87 A. L. R. 735; Kane 
v. New Jersey, 242 U. S. 160, 37 Sup. Ct. 30, 61 L. ed. 222 (1916) ; bank- 
ruptcy regulations, Wright v. Vinton Branch of Mountain Trust Bank of 
Roanoke, 300 U. S. 440, 57 Sup. Ct. 556, 81 L. ed. 736, Note (1937) 112 A. L. R. 
1467; regulation of charges of grain warehouses, Munn v. Illinois, 94 U. S. 
113, 24 L. ed. 77 (1877) in which Waite, C. J., adopted the well known “public 
interest” doctrine, passim. 

35 Berman, The Supreme Court and Compulsory Arbitration (1928) 18 Amer. 
Econ. Rev. 19; Simpson, Constitutional Limitations on Compulsory Industrial 
Arbitration (1925) 38 Harv. L. Rev. 753 


on 321 U. S. 50, 64 Sup. Ct. 413, 88 L. ed. 534, Note (1944) 150 A. L. R. 


87 118 N. J. Eq. 504, 179 Atl. 116 (1935). 
38 243 U. S. 332, 37 Sup. Ct. 298, 61 L. ed. 755 (1917). 
—" U. S. 522, 43 Sup. Ct. 630, 67 L. ed. 1103, Note (1923) 27 A. L. R. 


40 Supra note 36. The specific question here was whether a party refusing to 
submit to voluntary arbitration has failed to make every reasonable effort to 
settle the dispute, within the meaning of Sec. 8 of the Norris-La Guardia Act, 
47 Strat. 72 (1932), 29 U. S. C. §108 (1946). 


41 Supra note 37. 
42 Supra note 38. 
43 39 Stat. 721 (1916). 
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its language strongly implies that compulsory arbitration might be 
upheld in other public utility labor disputes : 

. . whatever would be the right of an employee engaged in a 
private business to demand such wages as he desires, to leave 
the employment if he does not get them and by concert of action 
to agree with others to leave upon the same condition, such rights 
are necessarily subject to limitation when employment is accepted 
in a business charged with a public interest and as to which 


the power to regulate commerce possessed by Congress ap- 
ae. ...™ 


It should be kept in mind, however, that under the Adamson Act the 
restrictions were temporary and were designed to meet a particular 
emergency situation. Furthermore, it was the federal commerce 
power rather than the state police power which was in issue. 


In Charles Wolff Packing Co. v. Court of Industrial Relations of 
the State of Kansas,** the Supreme Court declared unconstitutional 
the application of the famous Kansas Court of Industrial Relations 
Act** to the meat packing industry. In Dorchy v. State of Kansas,*’ 
the act was likewise held unconstitutional as applied to the coal min- 
ing industry. The language of the court in each of these opinions, 
however, made it clear that whether compulsory arbitration could be 
upheld was largely a matter of the degree of public interest involved, 


and implied strongly that a different rule would be appropriate in 
the case of public utilities.** The classification of the Court, in the 
Wolff case, of business sufficiency clothed with a public interest to 
justify some regulation is noteworthy: 


(1) Those which are carried on under the authority of a public 
grant of privileges which either expressly or impliedly imposes 
the affirmative duty of rendering a public service demanded by 
any member of the public. Such are the railroads, other common 
carriers and public utilities. 


(2) Certain occupations, regarded as exceptional, the public 
interest attaching to which, recognized from earliest times, has 
survived the period of arbitrary laws by Parliament or Colonial 
legislatures for regulating all trades and callings. Such are those 
of the keepers of inns, cabs, and grist mills. (Citations omitted.) 

(3) Businesses which though not public at their inception may 
be fairly said to have risen to be such and have become subject 


44 Supra note 38 at p. 352. 

45 Supra note 39. 

46 Kansas Special Session Laws 1920, ch. 29. 

47 264 U. S. 286, 47 Sup. Ct. 86, 71 L. ed. 248 (1924). 

48 For the court’s language in the Wolff case, supra note 39, see infra p. 375. 
In the Dorchy case the court referring to the Wolff decision says, “For the 
reasons there set forth, it [the Act] is unconstitutional, also, as applied to 
the coal mines of that State.” Supra note 47 at p. 289. 
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in consequence to some government regulation. They have come 
to hold such a peculiar relation to the public that this is super- 
imposed upon them. In the language of the cases, the owner by 
devoting his business to the public use, in effect grants the public 
an interest in that use and subjects himself to public regulation 
to the extent of that interest although the property continues to 
belong to its private owner and to be entitled to protection ac- 
cordingly.*® (Citations omitted.) 


As regards the effect of the statute on the union, the New Jersey 
court does not rely upon the valid exercise of the state police power 
but takes the somewhat surprising position that the statute imposes 
no restrictions on that liberty inasmuch as the employee, acting indi- 
vidually, is free to quit the employment of the utility rather than accept 
the wages fixed. This line of reasoning is the more surprising be- 
cause the authorities principally relied upon by the court in support 
of its position apropos of the company, support to the same degree, 
limitations upon the employees’ freedom of contract.°® It is sub- 
mitted that the view of the court represents a rather negative interpre- 
tation of freedom of contract, consisting merely of a freedom not to 
contract, and that even this is of small comfort to the union since 
concerted action is expressly prohibited by the legislation in question. 

In view of the holding in Wilson v. New, and the dicta in the 
Wolff and Dorchy cases*' it appears a reasonable assumption that the 
view of the New Jersey court will be sustained, and that the new 
state legislation will survive attack on due process grounds.*? That 
the question is by no means completely closed, however, is indicated 
by a statement of the Supreme Court in its opinion in the Wolff case: 


It is not too much to say that the ruling in Wilson v. New went 
to the border line, although it concerned an interstate common 
carrier in the presence of a nation-wide emergency and the possi- 
bility of great disaster.°* 


(c) Equal Protection of the Laws. 


Tacit acceptance of the difficulty of attacking the New Jersey legis- 
lation on the ground that it violated the due process clause of the 
Fourteenth Amendment, is implied by the union’s concentration on 
other constitutional issues. The union argued that the selection of 
utility employees for special treatment deprives its members of the 
equal protection of the laws. The court insists that the classification 


49 Supra note 39 at p. 535. 

50 Supra p. 373 and note 48. 

51 All supra n. 373. 

52 See note 17 supra. Contra State of Wisconsin ex rel. Dairyland Power Co- 
operative v. Wisconsin Employment Relations Board, supra note 18. 

53 Supra note 39 at p. 544. 
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of public utility employees as a group apart for purposes of the legis- 
lation, was entirely reasonable. 

Perhaps the most picturesque exposition of the union point of view 
on this score is supplied by the opinion of the Wisconsin Circuit 
Court of Dane County, in the first test of the Wisconsin statute. 
Indicating the emotionalism with which the question is fraught, the 
court says: 


Where—Mr. State of Wisconsin—do you find any legal jus- 
tification in the Federal Constitution to pick on employees of 
public utilities and yet to say that the fellows in the grocery 
stores—the farmers . . . the men in the steel mills . . . may 
strike ad libitum—at will? . . . You may classify the utility. 
But you can not remove public utility employees from the species 
of the human race. You may single out the franchised utility, 
but you can not aim the law’s discrimination at the body and 
soul of the man or woman who works for the utility.® 


It is certainly true, however, that the Supreme Court has sustained 
against attack on equal protection grounds many state statutes classi- 
fying individuals, and even creating different classes within the same 
general group, for legislative purposes.°* The only requirement is 
that there be a reasonable basis for the classification.** Moreover in 
view of the language of the Supreme Court in the case of Wilson v. 
New, there is little reason for believing that a different view would 


be taken in the case of wage fixing legislation. The Court in that 
case says: 


The want of equality is based upon two considerations. . 
The second rests upon the charge that unlawful inequality results 
because the statute deals not with all, but only with the wages 
of employees engaged in the movement of trains. But such em- 
ployees were those concerning whom the dispute as to wages 


54 Supra p. 369. 

55 Cit. supra note 18 at p. 73,011. 

56 Carmichael v. Southern Coal Co., 301 U. S. 495, 57 Sup. Ct. 868, 81 L. ed. 
1245 (1937) 4 pap of certain employees from unemployment compensation 
statute) ; Gong Lum v. Rice, 275 U. S. 78, 48 Sup. Ct. 91, 72 L. ed. 172 (1927) 
(separation of racial groups in schools) ; Radice v. New York, 264 U. S. 292, 
44 Sup. Ct. 325, 68 L. ed. 690 (1924) (exclusion of certain females from statute 
prohibiting employment of women after specified hours) ; Terrace v. Thompson, 
263 U. S. 197, 44 Sup. Ct. 15, 68 L. ed. 255 (1923) (statute forbidding owner- 
ship of land by aliens); Porterfield v. Webb, 263 U. S. 225, 44 Sup. Ct. 21, 
68 L. ed. 278 (1923) (exclusion of certain aliens from land leases) ; Webb v. 
O’Brien, 263 U. S. 313, 44 Sup. Ct. 112, 68 L. ed. 318 (1923) (exclusion of 
certain aliens from share cropping) ; Frick v. Webb, 263 U. S. 326, 44 Sup. Ct. 
115, 68 L. ed. 323 (1923) (statute prohibiting aliens from acquiring stock in 
corporations holding agricultural land). 

57 Rast v. Van Deman & Lewis, 240 U. S. 342, 36 Sup. Ct. 370, 60 L. ed. 679 
(1916) ; Denver v. New York Trust Co., 229 U. S. 123, 33 Sup. Ct. 657, 57 
L. ed. 1101 (1913); Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61, 31 
Sup. Ct. 337, 55 L. ed. 369 (1911). 
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existed growing out of which the threat of interruption of inter- 
state commerce arose,—a consideration which establishes an ade- 
quate basis for the statutory classification.** 


(d) Involuntary Servitude 


It is of course true that not every instance of compulsion upon an 
individual, to continue some form of personal service, which is not a 
punishment for a crime, constitutes involuntary servitude, within the 
meaning of the Thirteenth Amendment.*®® Even aside from historical 
exceptions, it is possible to conceive of certain situations where the 
public interest in the continued service is so vital and so directly 
affected, that a compulsion not to quit might be sustained. A familiar 
example, is the case of a locomotive engineer who proposes to abandon 
his train, between stations, under circumstances which would imperil 
the safety of the passengers.®° 

As to the involuntary servitude issue, however, the New Jersey 
statute, as well as the others,* does not rest upon any of the excep- 
tions, but contains an express disclaimer. The pertinent portion of 
the statute reads as follows: “Under no circumstances shall any 
employee be required to render .. . any work . . . without his con- 
sent... .”° The sanctions of the statute are applied not to the 
quitting of any individual employee, but to strikes, i.e., the quitting 
in concert, with intent to return to the employment, for the purpose 
of exacting economic or other concessions from the employer. The 
union takes the position that what is lawful for one man to do indi- 
vidually, cannot become unlawful because a group do it in concert. 
The court, however, holds that this distinction is vital, a strike being 
an entirely different act from individual resignation. The force of the 
attack on the legislation, from the point of view of the Thirteenth 
Amendment depends of course on the validity of this distinction. 

Certainly the power to impose temporary prohibitions upon the 
right to strike has been recognized.** That the Supreme Court would 


58 Supra note 38 at p. 354. 

59 Butler v. Perry, 240 U. S. 328, 36 Sup. Ct. 258, 60 L. ed. 672 eae (re- 
quirement of labor on public highways) ; Robertson v. Baldwin, 165 U. S. 275, 
17 Sup. Ct. 326, 41 L. ed. 715 (1897) (imprisonment for desertion or absence 
from vessel, by a seaman, without leave). Compulsory service in the armed 
forces is another well recognized exception. 

80 See in re Lennon, 166 U. S. 548, 556, 17 Sup. Ct. 658, 41 L. ed. 1110 
(1897) ; See also Parkinson, Constitutional Aspects of Compulsory Arbitration 
(1917) 7 Acap. or Pot. Scr. Proc. 44. 

61 Supra notes 5-13. 

62 Supra note 24. 


63 Wilson v. New, supra note 38; People v. United Mine Workers of Amer- 
ica, 70 Colo. 269, 201 Pac. 54 (1921); cf. In re Debs, 158 U. S. 564, 15 Sup. Ct. 
900, 39 L. ed. 1092 (1895). 
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recognize the distinction laid down in the New Jersey case, even 
where the prohibition is permanent, seems clearly indicated by the 
opinion of the Court in the second Dorchy case, where it sustained 
criminal penalties against a union official for instigating a strike in 
violation of the Kansas statute,°* and stated: “Neither the common 
law, nor the Fourteenth Amendment, confers the absolute right to 
strike.” °° 


(e) Freedom of Speech 


The court makes short shrift of the union’s allegation that the stat- 
ute infringes its constitutional guarantee of freedom of speech, by 
holding that the statute does not prohibit picketing in the absence of 
a strike. Peaceful picketing will not be enjoined simply because there 
is no strike or controversy between the parties.°* This it is submitted 
is an evasion of the issue. Suppose there were a strike in defiance 
of the New Jersey statute. Certainly picketing would come within the 
prohibition of the statute as “. . . aid in the conduct of a strike or 
work stoppage. .. .” ®* That prohibition of peaceful picketing would 
be sustained under such circumstances seems at least doubtful, in view 
of the extreme solicitude of the Supreme Court for the right of free- 
dom of speech.** This solicitude has been particularly apparent in 
the case of labor disputes.®® 

It may be, however, that the court could get over this hurdle, on 
the underlying doctrine of Carpenters and Joiners Union v. Ritters 
Cafe.*? The implication of this decision is that where a strike is made 


64 Supra note 46. 

65 Dorchy v. Kansas, 272 U. S. 306, 311, 47 Sup. Ct. 86, 71 L. ed. 248 
(1926) ; Cf. in re Lennon, cit. supra note 60. Contra, State of Wisconsin ex rel. 
— Power Cooperative v. Wisconsin Employment Relations Board, supra 
note 18. 

66 Feller v. Local 144, International Ladies G. W. Union, 129 N. J. Eq. 421, 
19 A. (2d) 784 (1941). Cases involving statutes prohibiting secondary boy- 
cotts should be distinguished. Carpenters and Joiners Union v. Ritters Cafe, 
315 U. S. 722, 62 Sup. Ct. 807, 86 L. ed. 1143 (1942). 

87 Supra note 11, § 34: 13B-18. 

68 West Virginia State Board of Education v. Barnette, 319 U. S. 624, 63 
Sup. Ct. 1178, 87 L. ed. 1628, Note (1943) 147 A. L. R. 698. The Court at 
p. 639 states: “The right of a State to regulate, for example, a public utility 
may well include, so far as the due process test is concerned, power to impose 
all of the restrictions which a legislature may have a ‘rational basis’ for adopt- 
ing. But freedoms of speech and of press, of assembly, and of worship may not 
be infringed on such slender grounds. They are susceptible of restriction only 
to prevent grave and immediate danger to interests which the State may law- 
fully protect.” 

69 Thomas v. Collins, 323 U. S. 516, 65 Sup. Ct. 315, 89 L. ed. 430 (1945) ; 
American Federation of Labor v. Swing, 312 U. S. 321, 61 Sup. Ct. 568, 85 
L. ed. 855 (1941); Thornhill v. Alabama, 310 U. S. 88, 60 Sup. Ct. 736, 
84 L. ed. 1093 (1940). 

70 Supra note 66. 
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unlawful by statute, not only a clear and present danger of violence, 
as indicated in Thornhill v. Alabama," but a clear and present danger 
of violation of the statute, may be sufficient to sustain limitations on 
freedom of speech. The logical development of this doctrine would 
indicate that where a limitation on free speech is incidental to the 
statutory elimination of a substantive evil, admittedly within the legis- 
lative power, the limitation may be sustained.” 


Changing Concept of “Public Interest” 


If as appears likely from the foregoing analysis compulsory arbitra- 
tion will be upheld as regards labor disputes in public utilities, this 
might very well open the door to a changed judicial outlook upon the 
question of compulsory industrial arbitration in general. The prin- 
cipal justification for sustaining such restrictions in the case of public 
utilities as opposed to the meat packing industry or the coal mining 
industry, is the degree of public interest involved. Surely since the 
time of the Wolff case and the Dorchy cases™ the concept of public 
interest has undergone a marked evolution in Supreme Court opin- 
ions. It is noteworthy that Holmes, J., dissenting in the case of Tyson 
and Brother v. Banton said of the public interest test, that it was: 


. . . little more than a fiction intended to beautify what is 
disagreeable to the sufferers. The truth seems to me to be that, 
subject to compensation when compensation is due, the legislature 
may forbid or restrict any business when it has a sufficient force 
of public opinion behind it.”* 


It is significant also that this test was discarded in the case of Nebbia 
v. New York,"* the court stating: “The phrase, ‘affected with a pub- 
lic interest’ can, in the nature of things, mean no more than that an 
industry, for adequate reason, is subject to control for the public 
good.” 76 

Perhaps then the border line of justifiability of compulsory arbitra- 
tion may be moved sharply to the left when the public interest concept 
is reviewed in the light of the even more recent decisions upholding 


71 Supra note 69. 


72 Carpenters and Joiners Union yv. Ritters Cafe, supra note 66; accord. 
United Carpenters v. Sperry, 170 F. (2d) 863 (C. A. 10th, 1948) Noted 17 Geo. 
Wasnu. L. Rev. 285 (1949); Cf. Milk Wagon Drivers’ Union v. Meadowmoor 
Dairies, 312 U. S. 287, 61 Sup. Ct. 552, 85 L. ed. 836 (1941). 

73 Wolff Co. v. Industrial Court, supra note 39; Dorchy v. Kansas (1924) 
supra note 47; Dorchy v. Kansas (1926) Cit. supra note 65. 

74273 U. S. 418, 446, 47 Sup. Ct. 426, 71 L. ed. 718 (1927). 

75 2901 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940, Note (1934) 89 A. L. R. 1495. 

76 Id. at p. 536. 

6 
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the Fair Labor Standards Act,’? the National Labor Relations Act,”® 
minimum wage legislation’® and other recent social legislation. 


MartTIN L. FRIEDMAN. 


REFORM—T HE Law oF DIVORCE 


Divorce Muddle 


Getting a divorce in the U. S. these days is a precarious under- 
taking. It has never been simple. There was a time when each 
separate divorce required the passage of a special law. Then, a 
hundred years or so ago, U. S. legislatures began dumping di- 
vorce into the laps of the courts, and today there are 49 different 
divorce laws, counting the District of Columbia, within the coun- 
try’s borders. ... The commonest ground for divorce is cruelty, 
which is charged in two out of every five cases. But some states 
insist on such refinements as “physical cruelty,” ‘extreme 
cruelty,” “cruel and barbarous treatment.” Moreover, different 


judges interpret cruelty according to their own prejudices. Some 
demand a real display of sadism and may remain unimpressed 
by sporadic kicking, biting or tossing of ashtrays. Others, in 
actual cases, have stretched “cruelty” to cover a husband’s caustic 
comments on his wife’s lipstick, her golf game or her mashed 
potatoes. When this confusion is compounded by a range of resi- 
dence requirements, running from six weeks up to five years, it is 


no wonder that divorce holds infinite perils.? 


Religious Aspects 


It has been suggested that the need is not for an overhaul of our 
divorce system but rather to abolish divorce completely.2, This argu- 
ment is not within the realm of possibilities from a legal standpoint 
and must be accomplished, if at all, by church regulations.* Hence, 
it must be assumed that divorce will be a part of our sociological-legal 
life. Furthermore, there seems to be little doubt that the trend of 
public opinion has been in the opposite direction from divorce abo- 


77 52 Stat. 1060 (1938), 29 U. S. C. §§$201-209 (1946); United States v. 
rea. 312 U. S. 100, 61 Sup. Ct. 451, 85 L. ed. 609, Note (1941) 132 A. L. R. 


7849 Srar. (1935), 29 U. S. C. §151 (1946); Labor Board v. Jones & 
Laut Ae S. 1, 57 Sup. Ct. 615, 81 L. ed. 893, Note (1937) 108 


79 West Coast Hotel Co. v. Parrish, 300 U. S. 379, 57 Sup. Ct. 578, 81 L. ed. 
703, Note (1937) 108 A. L. R. 1345. 


1 Rodell, Divorce Muddle, Life, Sept. 3, 1945, p. 87, col. 1. 


262 Cong. Rec. 8932 (1922). Msgr. Robert E. McCormick recently issued 
a statement calling for the banning of divorce entirely in New York. Wash. 
Star, Dec. 11, 1948, p. 1, col. 1. 


8 Smith, Dishonest Divorce, Atl. Monthly, Dec. 1947, pp. 42, 44. 
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lition.* Reforming should be with a view to reducing the number of 
divorces in any manner compatible with our social well being, the 
absolute denial of divorce being not generally accepted as the solution 
to the problem.® It appears that there will continue to be provisions 
for divorce in our law, with regulation by ecclesiastical groups of 
their members in accordance with their own rules. Thus, the problem 
is to ascertain the most efficient and effective method of administer- 
ing the system of divorce. 


The Law 


Some of the legal relationships that arise from the marriage-divorce 
situation, especially where state boundaries are involved, are rather 
clearly established by the law today ;* others are unsettled. 

Where the defendant in a divorce action appears and contests the 
jurisdiction of the court on the ground that the plaintiff is not domi- 
ciled in that state, a finding contra to this contention will entitle a 
decree then granted to full faith and credit in the courts of a sister 
state.’ The appearance of a defendant, whereby the opportunity was 
presented to litigate the jurisdiction, results in the application of the 
same rule.* From the foregoing it would appear that the defendant 
can, in another state, successfully attack a divorce decree on the juris- 
dictional ground of domicil only when he did not “have his day in 


4 “The basic fact to be noted is the well recognized trend toward liberalized 
grounds for divorces.” (1947) 33 Womens L. J. 33. It is also worthy of note 
that South Carolina, which has recognized no ground for absolute divorce, 
recently approved in referendum a proposed amendment to Article VII of the 
State Constitution setting forth four grounds for divorce. The grounds were 
adultery, desertion, physical cruelty and habitual drunkenness. 


> “Within the field of effective legal action there will be plenty of cases where 
divorce is right because it is the only humane solution.” Smith, supra note 3, at 
p. 45. “Indeed, the best authorities upon social problems are agreed that divorce, 
instead of being a disease, is the only remedy for many far worse social condi- 
tions which are conspicuous in societies where divorce does not exist.” (1910) 
22 Green Bac 387, 389. 


® Where both spouses are domiciled in the state granting the divorce, it is 
well settled that such a decree is entitled to full faith and credit in the courts 
of a sister state. Loughran y. Loughran, 292 U. S. 216, 54 Sup. Ct. 684, 78 
L. ed. 1219 (1934). Cf. Atherton v. Atherton, 181 U. S. 155, 21 Sup. Ct. 544, 
45 L. ed. 794 (1901). Where neither spouse is domiciled in the state granting 
an ex parte divorce, the decree is not entitled to full faith and credit. Williams 
v. North Carolina, 325 U. S. 226, 65 Sup. Ct. 1092, 89 L. ed. 1577 (1945) ; 
Bell v. Bell, 181 U. S. 175, 21 Sup. Ct. 551, 45 L. ed. 804 (1901); but cf. 
notes 7 and 8 infra. Where one spouse is domiciled in the state granting the 
divorce and the other spouse appears, or is personally served, or is construc- 
tively served, a resulting decree is entitled to full faith and credit. Coe v. Coe, 
334 U. S. 378, 68 Sup. Ct. 1094 (1948) ; Williams vy. North Carolina, 317 U. S. 
287, 63 Sup. Ct. 207, 87 L. ed. 279 (1942) ; Cheever v. Wilson, 9 Wall. 108, 
19 L. ed. 604 (U. S. 1870). 


7 Sherrer v. Sherrer, 334 U. S. 343, 68 Sup. Ct. 1087 (1948); Davis v. Davis, 
305 U. S. 32, 59 Sup. Ct. 3, 83 L. ed. 26 (1938); but cf. note 6 supra. 


8 Coe v. Coe, cit. supra note 6. 
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court.” Of course decrees obtained by fraud practiced upon the court 
which related to jurisdiction can always be attacked.° 

It should be noted that any decree can be successfully attacked in 
the courts of a sister state upon proof that the court granting the 
divorce was without jurisdiction, that is, the plaintiff was not domi- 
ciled therein.‘ Even though the record recites the courts findings as 
to jurisdictional fact or domicil it is not conclusive unless the fact or 
domicil was litigated or an opportunity therefore presented.11 The 
challenger has the burden of disproving domicil and the findings of 
the court wherein the attack is made, if supported by evidence, will 
not be altered by the Supreme Court.’? However, the rule of the 
Sherrer** and Coe™* cases must be kept in mind; any decree, based 
upon the appearance of both parties before the court where jurisdic- 
tion was or could have been litigated, is entitled to full faith and 
credit in the courts of a sister state. 


The Problem 


In a country like ours where each state has the constitutional 
power to translate into law its own notions of policy concerning 
the family institution, and where citizens pass freely from one 
state to another, tangled marital situations . . . inevitably arise.’® 


A participant in a divorce action may well find that, even though 


apparently lawfully remarried in one state, bigamy or some other 
offense may have been committed under the laws of a sister state.’® 


® Deyette v. Deyette, 92 Vt. 305, 104 Atl. 232 (1918). 

10 Williams v. North Carolina (1945), supra note 6. 

11 [bid, 

12 [bid.; Esenwein vy. Commonwealth, 325 U. S. 279, 65 Sup. Ct. 1118, 89 
L. ed. 1608 (1945). 

13 Sherrer v. Sherrer, cit. supra note 7. 

14 Coe v. Coe, cit. supra note 6. 

15 The problem as stated by Mr. Justice Frankfurter in Williams v. North 
Carolina (1942), supra note 6 at p. 304. 

16 Jd. at p. 287. This case started in 1940 when Williams and the wife of his 
hired man went to Nevada where after a six weeks residence they were granted 
divorces. Their spouses who neither appeared nor were represented, received 
service by mail. They were married in Nevada and returned to North Carolina. 
There they were indicted for bigamous cohabitation and convicted. The Su- 
preme Court of the United States reversed, overturning the law since 1906 as 
to matrimonial domicil and acquisition of a domicil elsewhere, Haddock v. 
Haddock, 201 U. S. 562, 26 Sup. Ct. 525, 50 L. ed. 867 (1906), by holding that 
a state may grant a divorce under the above conditions to a person domiciled 
therein from an absent spouse and that such a decree is entitled to full faith 
and credit. North Carolina tried the parties again and this time the conviction 
was upheld by the Supreme Court. The Court held that a state is entitled to 
inquire into and decide on whether or not the court of a sister state in grant- 
ing a divorce as above was without jurisdiction in that the plaintiff was not 
—- in the granting state. Williams vy. North Carolina (1945), cit. supra 
note 6. 
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This uncertainty and danger does not alone affect the parties to a 
divorce action or their subsequent spouses. Children of the later mar- 
riage may be suddenly illegitimatized in a subsequent proceeding. 
The question may also arise in the matter of estates of divorced par- 
ties and the divorces may then be disregarded, in effect re-establishing 
the marriage ties even though one or both parties are dead.17 

The problem presented in our system of divorce proceedings does 
not stop with consideration of parties and their offspring; it is of 
much concern to those interested in the proper functioning and pres- 
ervation of our legal system. Our divorce laws are not only multi- 
tudinous’® but, according to the American Bar Association, they are 
thoroughly bad.*® Furthermore, the matter is of great concern to 
the legal profession.*° The chairman of the American Bar Associa- 
tion Committee appointed to assist the National Conference on Family 
Life?! stated in reporting to that Conference, 


The lawyers are heartily ashamed of their enforced double-talk 
in advising clients about divorce; the judges are bitter about 
their impotence under existing procedures; social workers view 
the legalisms and fictions of divorce with unconcealed scorn; the 
press and periodicals treat the divorce laws, including the deci- 
sions of the Supreme Court of the United States, with outspoken 
contempt; the United States Treasury Department, in trying to 
interpret the “alimony” provisions of the Income Tax Act, has 
thrown up its hands in disgust; society, by and large, has prac- 
tically made up its mind to ignore the law.” 


The problem of what to do about our system of divorce is generally 
conceded to involve more than a solely legal problem.** In any event 


17 Andrews v. Andrews, 188 U. S. 14, 23 Sup. Ct. 237, 47 L. ed. 366 (1903). 


18 The only common ground for divorce is adultery, which is a ground in 
47 states and apparently soon will be in all 48 states. See note 4 supra. From 
that point there is no agreement. The grounds vary from one (adultery in New 
York) to some sixteen (in Kentucky). Superimposed on this statutory maze 
is the individual judicial interpretation and policies of the several states. 


19 (1948) 34 A. B. A. J. 448. 


20 Alexander, We Can Clear Up Our Divorce Tangle, Wash. Star, Nov. 21, 
1948, Mag. Sec., p. 4. 


21 Held at the White House, Washington, D. C., on May 6, 1948. 
22 (1948) 34 A. B. A. J. 195, 196. 


231TI Vernier, American Family Laws (1932), p. 7. “Divorce statutes are 
not a product of logic alone. They are a resultant of many mixed elements. 
Religion, sentiment, logic, historical accident, commercialism, and other mat- 
ters—all have combined to form an inharmonious and incongruous whole. Any- 
one making a comparative reading of our American divorce statutes for the 
first time is astounded by the unnecessary variation and vagueness of this legis- 
lative output.” 
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it obviously calls for immediate action to prevent the destruction of 
the family and marriage.** 


Solutions Suggested 


Much has been written and many propositions suggested for the 
steps to be taken to correct our marriage-divorce confusion. 

Federal Divorce Law. Beginning in 1844, proposals to amend the 
constitution so as to vest authority over divorce and marriage in 
the Federal Government have been introduced in Congress.”° Sena- 
tor Capper, in championing such a bill, first introduced it 25 years 
ago** and continued to do so in each subsequent session since 1926.*7 
Such an amendment would be followed by a federal statute covering 
marriage and divorce.** Objections to this proposal fall into three 
categories. First, that such an amendment, being so controversial in 
nature, will be doubtful, if not practically impossible, of passage.*® 
The history of the proposal to date supports this argument.*° Second, 
that this plan requires an amendment to the constitution, which act 


24 (1947) 30 Am. Jup. Soc. J. 180. 
Marriages Divorces 
per per 1000 
Marriages Divorces Divorce Marriages 
542,307 33,461 y 61 
40,387 y 67 
83,045 , 88 
104,298 : 100 
191,591 : 169 
218,000 ; 164 
264,000 ; 169 
502,000 : 310 


This has been of concern for many years. It would be interesting to know what 
their reaction would be today when the Pennsylvania Legislature felt, before 
1910, that: “. .. the constantly increasing number of divorces in the United 
States has been recognized as an evil of threatening magnitude fraught with 
serious consequences to the well-being of our institutions and civilization.” 
22 Green Bac 273 

25 Mr. Justice Frankfurter concurring in the first Williams case, cit. supra 
note 6 at p. 305, n. 1, cites: “Ames, Proposed Amendments to the Constitu- 
tion of the United States during the First Century of its History, contained in 
the Annual Report of American Historical Association, 1896, vol. II, p. 190; 
Sen. Doc. No. 93, 69th Cong. Ist Sess., and the successive compilations prepared 
by the Legislative Reference Service of the Library of Congress.” 

26S. J. Res. 273, 67th Cong. (1923). 

27 Capper, We Need a National Divorce Law, Coronet, June 1948, pp. 36, 39. 

28S. J. Res. 28, 80th Cong. (1948). The grounds for divorce in this bill 
includes: 1. Adultery, 2. Cruel and inhumane treatment, 3. Abandonment or 
failure to provide for one year or more, 4. Habitual drunkenness, 5. Incurable 
insanity, 6. Conviction of any infamous crime. 

29 McCarran, Should We Have a Uniform Divorce Law, Am. Forum of the 
Air, Jan. 6, 1948, p. 4. 

80 Three states have adopted the Uniform Annulment of Marriage and Divorce 
Act. Delaware, Rev. Code of 1935, Ch. 86; New Jersey, Statutes Ann., 1939, 
§2:50; Wisconsin, Statutes of 1945, §247.21. 
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is in itself undesirable to many people.* Third, that the plan involves 
an invasion and infringement upon the reserved powers of the states.** 
It is further argued that this process of amendment is too slow; that 
an immediately effective remedy is imperative.** 

Uniform Divorce Law.** Though the present movement for uni- 
form state laws is not of recent origin,®* the results in the marriage- 
divorce field have been meager.** As in the previous proposal, the 
principal objection to this plan is that it is impracticable,’* and this 
is borne out by the results of the past forty years. 

Proposed Full Faith and Credit Statute. Senator McCarran re- 
cently introduced a relatively new suggestion for the solution of the 
divorce problem.*® By this proposal divorces granted under specified 
conditions would be conclusive.*® Criticism of this proposed legisla- 
tion is voiced in a recent article*! where it is pointed out that accept- 
ance of it overturns the long-standing conflict of laws doctrine 
permitting a state to question the jurisdiction of courts of a sister 


81 Dunning, Suggestions Concerning Divorce, (1947) 32 Mass. L. Q. 28, 29. 

32 See notes 27, 29 and 31 supra. In note 29 supra Senator McCarran char- 
acterized a federal law as: “. . . an invasion of Federal rights over states’ 
rights which would cause incalculable harm to the basic principles of our 
Federal Union.” 

33 McCarran, A Cure For the Divorce-Law Muddle, Cosmopolitan, April 
1948, pp. 37, 93. 

34 Even as far back as 1901 it was attracting considerable attention. Draft 
of a Uniform Divorce Law, (1901) 14 Harv. L. Rev. 525. See 19 Miss. L. J. 
124 (1947) for a draft of the proposed Uniform Divorce Recognition Act. 

35 “1879 The American Bar Association requested its Committee on Law 
Reform to report a synopsis of the laws of marriage and divorce in all states 
and make recommendations for bringing about more uniformity in such laws.” 
33 Womens L, J. 30. 

36 Supra note 30. 

37 Franklin, The Dilemma of Migratory Divorces, (1948) 1 Oxia. L. Rev. 
151, 157, n. 22. 

38 Supra note 30. 

39S. 1960, 80th Cong. (1948): “. . . the decree of divorce thus rendered 
must be given full faith and credit in every other state as a dissolution of such 
marriage, provided (1) the decree is final; (2) the decree is valid in the state 
where rendered; (3) the decree contains recitals setting forth that the juris- 
dictional prerequisites of the State to the granting of the divorce have been 
met; and (4) the State wherein the decree was rendered was the last State 
wherein the spouses were domiciled together as husband and wife, or the de- 
fendant in the proceeding for divorce was personally subject to the jurisdiction 
of the State wherein the decree was rendered or appeared generally in the 
proceedings therefor. In all such cases except cases involving intrinsic fraud 
the recitals of the decree of divorce shall constitute a conclusive determination 
of the jurisdictional facts necessary to the decree.” 

40“The suggested statute, however, would give full recognition to decrees 
based on ‘constructive service’ (where the defendant is notified by newspaper, or 
served with divorce papers, outside the state where the action is brought, when 
the state granting the decree was the last place where the couple lived together). 
It would also permit a state in which only one of the marriage partners is 
domiciled to determine its jurisdiction to grant the divorce, and to render a 
divorce conclusive against everyone, if the defendant enters an appearance... 
or is validly personally served with process.” McCarran, supra note 33, at p. 93. 

41 Franklin, supra note 37 at 162 et seq. 
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state in a divorce action.*? It is further noted that the McCarran 
bill will not solve the problem presented in the Williams cases* be- 
cause the absent spouses were not “personally subject to jurisdiction” 
of the Nevada court nor did they “appear generally in the proceed- 
ings.” ** 

Residence Alternative. Another method suggested to cope with the 
problem would “. . . substitute the objective standard of residence 
for the present subjective standard of domicil as the jurisdictional 
basis for divorce proceedings.” ** A second requirement would be 
a minimum residence of six months to one year before a state could 
grant a divorce conclusive on other states.** Finally, the New Jersey 
rule** “requiring residence of the plaintiff plus best possible notice to 
the defendant” would be followed.** This proposition appears to re- 
quire the acceptance of a premise some may question. The article 
states, 


The results are obvious—the attractive inducement to migrat- 
ing spouses in the form of short residence requirements of the 
“easy” states would be sharply curtailed and many of the present 
migratory divorces would be secured in the state of matrimonial 
domicil. (Italics added.) *® 


In classifying certain states as “easy” it was noted that the gradation 
was made as to residence requirements.*® It is inferred in the above 
quotation™ that one of the principal reasons for securing a migratory 
divorce is the lower statutory residence requirements in a sister state 
as compared to the home state. While some divorces are obtained in 
states other than the matrimonial domicil in order to avoid publicity 
and embarrassment, it is submitted that the principal reason why a 


42“ |. must be given full faith and credit in every other state as a dissolu- 
tion of such marriage, provided. . . .” supra note 39; see also McCarran, supra 
note 40. 

43 Note 6 supra. 

#4 Franklin, supra note 37 at p. 164. “Assuming that the McCarran bill 
(provision four) had been in effect at the time of the Williams cases, North 
Carolina would not have been required to grant full faith and credit to the 
Nevada decrees because the defendant spouses who remained in North Carolina 
were not ‘personally subject to the jurisdiction’ of the Nevada court, nor did 
they ‘appear generally in the proceedings.’ Therefore, Nevada would not have 
had the necessary jurisdiction over the defendant spouses to grant full-faith-and- 
credit decrees to Williams and Mrs. Hendrix. Therefore, North Carolina 
could still have prosecuted.” 

45 Jd. at p. 165. “Under our system of law, judicial power to grant a divorce 
—jurisdiction, strictly speaking—is founded on domicil.” Williams v. North 
Carolina (1945) cit. supra note 2. 

46 Franklin, supra note 37 at p. 166. 

47 Schneider v. Schneider, 103 'N. J. Eq. 149, 142 Atl. 417 (1928). 

48 Franklin, supra note 37 at p. 166. 

49 Td. at p. 167. 

50 Jd. at p. 153, n. 9. 

51 Jd. at p. 167, 
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divorce takes the migratory form is that such a decree could not be 
obtained in the home state of the parties ;°* the residence requirements 
of the sister states merely determining where the travelling spouse 
will go. It is further stated that the McCarran bill “... would... 
help the tourist trade of Nevada and other ‘easy’ states in many in- 
stances by bringing both parties into the state... .” °* And yet, the 
residence alternative proposal, while no doubt reducing the number 
of migratory divorces, might help this tourist trade to an even greater 
extent as the one party under this proposal would be required to stay 
from six to twelve months™* as compared to the present Navada re- 
quirement of six weeks.®* Such a condition would limit the securing 
of divorces in migratory actions to parties with sufficient funds to 
finance a sojourn in the so-called “easy” states; i.e., where they can 
get a divorce unobtainable in the home state.*® 

American Bar Association Proposal. The American Bar Associa- 
tion has taken an active interest in this matter.°’ That organization 
participated in the National Conference on Family Life and there 
submitted recommendations as to the necessary reforms.** These 
were not grounded solely upon legal foundations but recognized that 
the solution must be based to a considerable extent upon the other 
social sciences as well.*® The plan views as outmoded the present 
theories of punishment and recrimination.® Recommendations relate 
to prevention of the cause of divorce, not absolute prohibition, feeling 
that the latter is not an appropriate solution. The changes in theory 
would be accompanied by a change in the court system patterned 
somewhat after the juvenile court. Under this practice a divorce 


52 Ksenwein v. Commonwealth, cit. supra note 12. Smith, supra note 3 at 
p. 44 observes that: “Only because her own state denies her any relief does 
she seek the quickest bargain available.” The Williams cases, cit. supra note 6, 
did not arise because of the short residence requirements of Nevada; cruelty, 
the grounds of the divorce granted in Nevada which gave rise to those cases, 
pd not a ground for divorce in North Carolina. North Carolina, Statutes, 


53 Franklin, supra note 37 at p. 164. 

54 Id. at p. 166. 

55 Nevada, Compiled Laws of 1929. 

56 Llewellyn, Behind the Law of Divorce (1933) 33 Cor. L. Rev. 249, 287. 
Senator Capper, supra note 27 at p. 37, observes: “We should not have one 
set of divorce laws for the poor and another for the rich. Yet that is exactly 
what we have. The prosperous citizen can go to a distant state and stay there 
for six weeks without working. The poor, tied down to their homes, have 
no such recourse. They must take potluck with the divorce laws of their own 
state.” 

57 Report of the Delegation of the American Bar Association to the National 
Conference on Family Life (1948) A. B. A. Advance Program, 71st Ann. 
Meeting, p. 128. 

58 [bid. 

59 [bid. 

60 Jd. at p. 130. 

61 Jd. at pp. 128, 131. 
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would not be granted until it was clear that rehabilitation could not 
be accomplished. Such a system would be aimed at meeting the ob- 
jection that our present court procedure is hypocritical,** confused,®* 
and promoting perjury and untruthfulness.* The plan of the Amer- 
ican Bar Association is quite obviously open to the objection voiced 
against some of those proposals previously mentioned ;** namely the 
difficulty of securing adoption. 


Reform 


What solution proposed should be adopted? Which proposition is 
best suited to the correction of the problem? 

The Federal Divorce Law® and a Uniform Divorce Law® would 
both have much the same result. Under the federal statute there 
would be certainty and uniformity throughout the 48 states; a single 
set of laws applying to all parties in inter-state divorces. The present 
uncertainty of divorce decrees would be removed. The decisions of 
the courts would also seek a more uniform basis. The Uniform 
Divorce Law would have much the same results, with less emphasis 
on the uniformity of court decision and interpretation. On the other 
hand the latter proposal is not stigmatized by the indictment of being 
an invasion of a field of control belonging to the states. 

The proposed Full Faith and Credit Statute,®* in view of the deci- 
sion in the Sherrer®® and Coe™ cases, has had some of its objectives 
already accomplished without legislative action."* It now appears 
that the major contingency covered by this bill which has not been 


62 “Our divorce laws—and this goes for every state you can name—are an- 
tiques, as out-of-date as the horseless carriage and considerably more baleful 
in their social effect. Every honest lawyer is ashamed of the atmosphere of 
hypocrisy and lies in which he must handle a divorce case.” Alexander, supra 


e 20. 

63 “All too often, even lawyers can’t answer these questions. They can only 
quote legal procedents and decisions, many of which are utterly confused and 
contradictory.” Capper, supra note 27 at p. 36. 

64“From beginning to end, under our present divorce procedure, nobody 
tells the husband and wife the whole truth in simple, clear, and unequivocal 
terms. In divorce cases truth is always dangerous, and may be fatal.” Smith, 
supra note 3 at p. 43. “The premise of our divorce laws is punishment. Under 
modern conditions this leads to abuses and downright injustice. Their col- 
lateral product is to force normally decent people to commit perjury or 
adultery.” Supra note 22. In this connection it is interesting to note the recent 
exposing of a professional co-respondent in New York City and to read Senator 
Capper’s observations of an earlier date, supra note 27: “The ‘old and reliable’ 
way of evading it [the New York divorce law with its single ground—adultery] 
was to hire a detective agency to supply co-respondents and witnesses to order.” 

65 Supra notes 29 and 35. 

66 Supra notes 26 and 28. 

67 Supra notes 34 and 35. 

68 Supra note 39. 

69 Sherrer v. Sherrer, cit. supra note 7. 

70 Coe v. Coe, cit. supra note 6. 

71 Supra note 40. 
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considered in the recent Supreme Court decisions would be the un- 
usual case where a “constructive service” decree is rendered by the 
court of the state of last matrimonial domicil when the plaintiff spouse 
is not domiciled therein. However, under usual conditions, plaintiff 
will much more often than not be domiciled in the state of matri- 
monial domicil. Furthermore, it is the reverse situation which causes 
difficulty ; i.e., where the divorce is sought in a state other than that 
of matrimonial domicil. Even so, in such a case the decree is con- 
clusive if the plaintiff spouse is domiciled in the granting state." 
A further accomplishment of the bill which is not decided in these 
recent decisions is a case where the defendant was “validly person- 
ally served.” ** The effect of this provision would be to go further 
than the Sherrer and Coe cases in removing the in rem characteristics 
of a divorce action and to make it more clearly an in personam 
action,’* certainly a realistic approach to the problem. The passage 
of the McCarran bill would achieve certainty as to the status of de- 
crees meeting the requirements of the bill. While desirable, this would 
preclude a sister state from inquiring into jurisdiction of the court 
granting the decree whenever the defendant was “personally subject 
to the jurisdiction of the state wherein the decree was rendered.” 
This extends the rule of the Coe case which entitles a decree to full 
faith and credit if based upon a general appearance of the defendant 

The proposal of substituting residence for domicil and extending 
the residence requirement would do much to clear up the confusion 
surrounding a disputed divorce. The basis of most such disputes is 
the question of whether or not there was, as a matter of fact, domicil 
in the state granting the decree. Domicil “implies a nexus between 
person and place.” ** Residence is distinguished from domicil be- 
cause the latter involves a question of intention to make it a home.” 
This makes domicil a fact very difficult to ascertain. Residence would 
certainly be more simple and sure of proof. As pointed out in this 
proposal, the longer residence requirement would reduce the number 
of “migratory” divorces.77 It would certainly do much to reduce 
the present uncertainty, as well as to meet the objection that our 
present system allows one state to impose its policies and standards 
on another state."* However, it appears to be a partial solution; 
a party who cares enough and has money enough to establish a six 


72 Supra note 6. 

73 Supra note 39. 

74 Franklin, supra note 37 at p. 164, n. 60. 

75 Williams v. North Carolina (1945), cit. supra note 6 at p. 229. 
76 Esenwein v. Commonwealth, cit. supra note 12. 

77 Supra note 49. 


78 Coe v. Coe, cit. supra note 6 at p. 337 (dissenting opinion). 
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months or one year residence in another state will still be able to 
get a divorce even when his home state will not grant one. 

The American Bar Association plan seems to be the most promis- 
ing solution presented. It has the advantage of the Uniform Divorce 
Law in that adoption of the proposal by the several states is the basis 
of the system,”® and thus not objectionable on the ground that it is 
an invasion of states’ rights. It would have the requisite certainty 
and uniformity of a sound system. All this however is not the great- 
est advantage of the solution proposed by the Association. This plan 
has been outlined in the following words, 


Persons seeking a divorce would petition the court where they 
reside. Their petition would recite, not legal “causes,” but the 
vital facts about them and their children. The judge would then 
talk to the man and woman, together or singly, or both. He 
would talk with each as long and as many times as he consid- 
ered beneficial. The case would then stand over for six months. 
During this period the judge would have his social investiga- 
tions made. 

At the end of the six-month period, the judge would again talk 
with husband and wife. If, having used all the power and in- 
fluence and persuasiveness at his disposal, he failed to effect a 
reconciliation, or a reconsideration, or even a postponement, he 
would grant the divorce. Except in very rare instances there 
would be no fight in open court about “causes.” 

The judge would then take firm control of the welfare of the 
children and determine their custody and provision for their 
support. This control he would keep throughout the children’s 
minority. 

The contract theory will not only let fresh air into an atmos- 
phere that is now suffocating: it will substitute honesty for 
hypocrisy, and it will end up with decrees that are enforceable.*° 


The goal should be to improve the entire marriage-family-divorce 
sociological-legal relationship. Even as members of the committee 
proposing the plan admit, there is no proof as to how far divorce can 
be prevented under such a system.*t However, there have been 
encouraging results where used.** 

With the situation as one finds it today there seems to be no doubt 
that there is something fundamentally wrong—we need more than 
mere uniformity, certainty or conclusiveness. Those are elements of 
refinement but do not touch the root of the trouble. Until the entire 
system is overhauled or perhaps even an entirely new system adopted, 
the correction of refinements will not cure the ills in the present sys- 
tem. Cuarvtes H. Lecrarre. 





79 Supra note 19 at p. 197. 
80 Supra note 3 at p. 44. 

81 Supra note 57 at p. 131. 
82 Alexander, supra note 20 at p. 25; Smith, supra note 3 at p. 45. 
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ADMIRALTY—JURISDICTION OF STATE WORKMEN’s COMPENSATION 
BoarD OvER MariTIME INJurRiES.—A four hundred seventy-five foot 
tanker had been disabled off Cape Cod and was resting in a dry dock 
for extensive repairs. The dry dock was afloat in navigable waters at 
Boston harbor. A shipyard rigger, whose work was variously ashore 
and on ships, boarded the tanker in order to reach a position from 
which he could signal his crane operator. The rigger there slipped 
on the step of a gun mount and was permanently injured. He sought 
an award from his employing shipyard under the Massachusetts 
Workmen’s Compensation Law. Held, that the rigger’s employment 
was not within the exclusive admiralty jurisdiction of the United 
States and he may obtain compensation under state law. Moores’s 
Case, 323 Mass. 462, 80 N. E. (2d) 478, 1948 A. M. C. 1862 (1948). 

Qua, C. J., prefaces the opinion with the proposition that the state 
compensation statute will be applicable to all maritime injuries which 
are without the federal admiralty jurisdiction. The question before 
the court is to ascertain the bounds of that jurisdiction. It is clear 
that a vessel dry-docked in navigable waters is a subject within the 
limits of admiralty. Gonsalves v. Morse Dry Dock Co., 266 U. S. 
171, 45 Sup. Ct. 39, 69 L. ed. 228 (1924); The Steamship Jefferson, 
215 U. S. 130, 142, 143, 30 Sup. Ct. 54, 54 L. ed. 125 (1909). Under 
the ruling of Southern Pacific Co. v. Jensen, 244 U. S. 205, 216, 
37 Sup. Ct. 524, 61 L. ed. 1086 (1917), no state legislation can stand 
if it “. . . works material prejudice to the characteristic features of 
the general maritime law or interferes with the proper harmony and 
uniformity of that law... .” The Jensen case specifically held that 
no relief was to be had under the New York compensation statute for 
the maritime death of a harbor worker. 

The Massachusetts court points out that the decisions of the Su- 
preme Court in situations similar to the one at hand had followed the 
Jensen rule, Baizley Iron Works v. Span, 281 U. S. 222, 50 Sup. Ct. 
306, 74 L. ed. 819 (1930) ; Robins Dry Dock Co. v. Dahl, 266 U. S. 
449, 45 Sup. Ct. 157, 69 L. ed. 372 (1925) ; and that if the matter 
rested there, the validity of the claim under the state law in the pres- 
ent case would be denied. The court, however, is of the opinion that 
the situation is entirely changed by the holding in Davis v. Depart- 
ment of Labor and Industries of the State of Washington, 317 U. S. 
249, 63 Sup. Ct. 225, 87 L. ed. 246 (1942). The Davis opinion, 
while not overruling, at least seeks to soften the harshness of the 
Jensen jurisdictional line. In the Davis case the Supreme Court indi- 
cated its willingness to accept the determination of jurisdiction by 
the lower court in those cases of maritime injury where it is not clear 
whether federal or state law should govern. See Gahagan Const. 
Corporation v. Armao, 165 F. (2d) 301, 304 (C. C. A. Ist, 1948). 
The result of the Davis decision, in the words of the Massachusetts 
judge in the present case, is to “create a ‘twilight zone’ or an area 
of doubt” in which the two jurisdictions, federal and state, overlap. 
A workman injured in the zone may recover in either jurisdiction 

{ 391 ] 
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at his choice. “Probably therefore our proper course is not to attempt 
to reason the matter through and to reconcile previous authorities, 
or to preserve fine lines of distinction, but rather simply to recognize 
the futility of attempting to reason logically about ‘illogic,’ and to 
regard the Davis case as intended to be a revolutionary decision 
deemed necessary to escape an intolerable situation and as designed 
to include within a wide circle of doubt all water front cases involving 
aspects pertaining both to the land and to the sea... .” 

After Southern Pacific Co. v. Jensen, supra, Congress attempted to 
make the benefits of state workmen’s compensation laws available to 
harbor workers. 40 Stat. 395 (1917) as amended by 42 Star. 634 
(1922), 28 U. S. C. § 41 (3), 371 (3) (1946); repealed by Pub. L. 
No. 773, 80th Cong., Act of June 25, 1948. Each statute was de- 
clared an unconstitutional delegation of the federal admiralty power. 
Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 40 Sup. Ct. 438, 
64 L. ed. 834 (1920) and Washington v. Dawson & Co., 264 U. S. 
219, 44 Sup. Ct. 302, 68 L. ed. 646 (1924). In 1927 there was 
enacted the Longshoremen’s and Harbor Workers’ Compensation Act, 
44 Strat. 1424 (1927), 33 U. S. C. $901 et seg. (1946), which was 
to be applicable only if recovery under state compensation law was 
unavailable. 

Another inroad on the Jensen case was the doctrine of local con- 
cern. In a series of cases the Supreme Court held that maritime in- 
juries might be of such local concern as not to prejudice the general 
maritime law and that the state compensation boards could accord- 
ingly take jurisdiction. Gahagan Const. Corporation v. Armao, supra 
(listing the decisions). 

The law now governing harbor injuries is threefold: the Jensen 
doctrine of exclusive federal jurisdiction, the “local concern” cases 
upholding state compensation proceedings, and the Davis opinion of 
“first come, first served.” Confusion and non-uniformity in the deci- 
sions of the federal and state courts have resulted from their attempts 
to apply this uncertain law. See De Bardeleben Coal Corporation v. 
Henderson, 142 F. (2d) 481, 483 (C. C. A. 5th, 1944); Travelers 
Ins. Co. v. McManigal, 139 F. (2d) 949, 951 (C. C. A. 4th, 1944) ; 
Emmons v. Pacific Indemnity Co., — Tex. —, 208 S. W. (2d) 8%, 
885 (1948) (Reversing Tex. Ct. of Civ. App., 203 S. W. (2d) 342 
(1947)). In the main the Jensen rule has been disproved, Gahagan 
Const. Corporation v. Armao, supra, for the reason that workers 
whose employment is only incidentally maritime may be deprived of 
benefits otherwise available to them under state law. Congress clearly 
meant to uphold state compensation protection as far as possible by 
making the Longshoremen’s Act, supra, applicable only where recov- 
ery “may not validly be provided by State Law.” The doctrine of 
local concern has the salutary effect of granting state jurisdiction but 
nevertheless admits the controlling authority of Southern Pacific Co. 
v. Jensen, There seems little law at all in the automatic approval set 
forth by the Davis case. 

The root of the evil appears to be the Jensen decision, which has 
been sustained for twenty years. The Supreme Court, however, pre- 
vious to the Davis case strongly implied that it might overrule the 
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Jensen doctrine if the issue again arose, Parker v. Motor Boat Sales, 
Incorporated, 314 U. S. 244, 248, 62 Sup. Ct. 221, 86 L. ed. 184 
(1941) ; and certainly the Jensen rule in the admiralty law has been 
now confined to workmen’s compensation matters. Standard Dredg- 
ing Corporation v. Murphy, 319 U. S. 306, 309, 63 Sup. Ct. 1067, 
87 L. ed. 1416 (1943). The Massachusetts court in the present case, 
while acknowledging the authority of the Supreme Court, has gone 
far in interpreting the Davis opinion of the latter so as to constitute 
a complete reversal of the effect of Southern Pacific Co. v. Jensen, 
supra. It would appear that the Massachusetts court is correct and 
that the result achieved is desirable. It is to be hoped that the Su- 
preme Court will end the jurisdictional problem in the near future 
by formally overruling the Jensen case. W. P. O., Jr. 


BANKRUPTCY—FRAUDULENT CONVEYANCE—LIEN ON PARTNER- 
SHIP PROPERTY—REQUIREMENT OF Goop FaitH.—Francis Joseph 
Venie, on January 9, 1948, requested a $2,000 loan from the bank 
with which he had been dealing to purchase his brother’s interest 
in their partnership. He showed the bank the contract for the sale, 
for which the consideration was $2,000 cash and the assumption of 
the partnership debts. He represented the business as profitable, 
both partnership and partner solvent. The bank extended the loan 
on a sixty day note secured by a chattel mortgage on partnership 
property. On the same day, the funds were paid to the selling part- 
ner, Raphael Venie. Francis Joseph Venie continued the business, 
and registered the name in accordance with the statute as a sole pro- 
prietorship. He obtained from the bank, on January 27, 1948 an 
additional loan of $1,075.72, which was secured by certain warehouse 
receipts. Voluntary petitions in bankruptcy were filed on February 
28, 1948, and the partnership and individual partners were adjudged 
bankrupt. The partnership and individual partners were insolvent 
at the time the $2,000 loan was made and the partnership interest 
transferred. The bank sought to enforce its lien on the property 
securing the $2,000 note. Held, that the lien was invalid as to part- 
nership creditors as a fraudulent conveyance under Section 67 d (4) 
of the Bankruptcy Act, 52 Star. 877 (1938), 11 U. S. C., § 107 d 
(4) (1946), and that the bank could not be regarded as a bona fide 
lienor under Section 67 d (6). In re Venie, 80 F. Supp. 250 (W. D. 
Mo. 1948). 

Construing the contract for sale of partnership interest as one 
not intending a transfer until the cash consideration was paid, it was 
decided that the partnership was in existence when the lien was 
fixed, and that Francis Venie, as liquidating partner, could bind the 
partnership. Therefore the lien was fixed on partnership property, 
but the consideration for the lien was given to an individual partner, 
as distinguished from the firm, at a time when the partnership was 
insolvent. 

Under Section 67 d (4) of the Bankrutpcy Act, which was de- 
rived largely from Section 8 of the Uniform Fraudulent Conveyances 
Act, every transfer of partnership property, when the partnership 
is, or will be thereby rendered insolvent, is “fraudulent as to part- 





394 THE GEORGE WASHINGTON LAW REVIEW 


nership creditors . . . without regard to actual intent” if the con- 
veyance is made “(a) to a partner, whether with or without a prom- 
ise by him to pay partnership debts, or (b) to a person not a partner 
without fair consideration to the partnership as distinguished from 
consideration to the individual partners.” This section was enacted 
to secure the interests of firm creditors in partnership property and 
to prevent partners from effectively preferring their individual credi- 
tors to partnership creditors. 

In drafting this section of the Uniform Fraudulent Conveyances 
Act, the Commissioners on Uniform Laws commented: “The exist- 
ing case law on the subject of this section is in such confusion that 
it is impossible to state whether the section as drafted represents 
the weight of authority.” (1917) 27 Proc. of Nat. Conf. of Comm’rs 
on Uniform State Laws 250,256. Where the courts had invoked 
the aggregate theory of partnership, they held that creditors’ rights 
in partnership property were derived from the equities of the part- 
ners. If, therefore, the partners agreed to transfer partnership prop- 
erty to any one of the partners or to a third person, the equities of 
the remaining partners in the transferred property were extinguished 
and, as a result, the derivative equities of the creditors were also 
destroyed. Such conveyances could not be set aside unless an intent 
to defraud was proved. Huiskamp v. Moline Wagon Co., 121 U. S. 
310, 7 Sup. Ct. 899, 30 L. ed. 971 (1887); Fitzpatrick v. Flannagan, 
106 U. S. 648, 1 Sup. Ct. 369, 27 L. ed. 211 (1882); Case v. Beaur- 
egard, 99 U. S. 119, 25 L. ed. 370 (1878). In some cases, however, 
a sale of a partnership interest to a partner while the partnership 
was insolvent was held fraudulent, either because of insufficient 
consideration, Darby v. Gilligan, 33 W. Va. 246, 10 S. E. 400 
(1889), 7. e., promise to assume debts of partnership by insolvent 
partner is not good consideration; or because of its unfairness to 
firm creditors, Johnson v. Straus, 26 Fed. 57 (C. C. A. 4th, 1882). 
The Uniform Fraudulent Conveyances Act and the Bankruptcy Act, 
adopting the entity theory of partnership, eliminated the requirement 
of fraudulent intent to avoid the conveyance, thus strengthening the 
position of partnership creditors in insolvent partnerships. 

Section 67 d (6), however, was designed as a saving clause to 
protect bona fide lienors, who had given present fair equivalent 
value, from losing their consideration because of the artificial pre- 
sumption of constructive fraud resulting from the elimination of the 
requirement of fraudulent intent. The court, nevertheless, decided 
that the bank could not be considered a bona fide lienor, as its con- 
sideration did not move toward the partnership. It applied an ob- 
jective test solely, i. e., the effect of the transaction upon the debtor’s 
estate. It implied that Section 67 d (6) could not be effectively 
used to avoid a fraudulent conveyance described in Section 67 d (4). 
Glenn, FRAUDULENT CONVEYANCES AND PREFERENCES, (1940). Sec- 
tions 295 and 300, applies, as criteria of good faith, whether or not 
the creditor knew or should have known the effect of the transaction 
on the debtor’s estate; and whether the creditor knew or should have 
known that he was not trading normally, but that, on the contrary the 
purpose of the trade, so far as the debtor was concerned, was the 
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defrauding of creditors. The referee in the principal case decided that 
the bank was acting in good faith, presumably on the following basis: 
that a loan to a partner about to purchase the interest of his co- 
partner, using as security partnership property which he was about 
to acquire, was not so unusual a transaction as to arouse the bank’s 
suspicion of a possible fraudulent conveyance. 

In McWilliams v. Edmonson, 162 F. (2d) 454 (C. C. A. 5th, 
1947), Hutcheson, J., with reference to Section 67 d (6), said: 
“The statute deals with and protects substantial claims of persons 
who have dealt in fairness and good faith, and who, because they 
have done so, are entitled to equitable protection.” It has been 
decided that even where full equivalent consideration was not given 
in exchange for a lien, the lien held to the extent of the considera- 
tion where no bad faith could be shown. In re Peoria Braumeister 
Co., 138 F. (2d) 520 (C. C. A. 7th, 1943); Irving Trust Co. v. 
Chase National Bank, 65 F. (2d) 409 (C. C. A. 2d, 1933); Peo- 
ple’s Saving and Dime Bank and Trust Co. v. Scott, 303 Pa. 294, 
154 Atl. 489 (1931) ; Morris v. Flenner, 25 F. (2d) 211 (E. D. Ill. 
1928). 

The court, in this case, felt that as the bank knew that Francis 
Joseph Venie was using the loan to buy his brother’s interest, which 
purpose was declared fraudulent in Section 67 d (4) (a) if the 
partnership was insolvent, it was an active party to the fraud, thus 
avoiding any possibility of being a bona fide lienor. Jn re Zerbersky, 
287 Fed. 600 (E. D. N. Y. 1922). However, as it does not appear 
that the bank was aware of the partnership’s insolvency, it could not 
have been aware of the transaction as fraudulent. It is suggested 
that in overruling an application of the saving clause to this trans- 
action, the court imposed a greater standard of diligence than re- 
quired by the Bankruptcy Act. Ss. W 


3ANKRUPTCY — RAILROAD [REORGANIZATION — ACQUISITION OF 
PROPERTY OF SOLVENT Lessor BY THE DEeBTOR-LESSEE IN REORGAN- 
IZATION—J URISDICTION OF STATE Court TO ENJorn Action Upon 
PLAN OF REORGANIZATION.—The Central of Georgia Railway Com- 
pany is the debtor in reorganization proceedings. The plan of re- 
organization provided, inter alia, for the acquisition of the real prop- 
erty leased to it in 1869 by South Western Railroad Company for its 
entire existence, which lease was modified in October, 1895, for a 
term of 100 years, renewable for like terms forever. South Western 
is solvent, but it is a creditor and a party to the proceedings. Under 
the plan it is to receive bonds in the reorganized company. Its board 
of directors resolved that the plan be accepted subject to the assent 
of the majority of stockholders. Respondent, minority stockholder, 
brought an action in a state court to enjoin the stockholders from 
holding a meeting and from accepting the plan. The state court did 
not issue the injunction, and the stockholders met and accepted the 
plan by a two-thirds majority vote. The petitioner, Trustee, then 
secured in the district court an injunction restraining further prose- 
cution of the Benton proceedings, whereupon the state court issued 
its belated injunction on its own motion staying South Western 

7 
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from carrying into effect any provision pursuant to the acceptance 
not authorized by unanimous vote of the stockholders and providing 
specifically, inter alia, ‘that such officers and directors be, and they 
are hereby restrained and enjoined from doing and performing any 
act in behalf of the defendant railroad company which might tend 
to consummate the plan of the Central of Georgia Railroad Company 
with respect to the acquisition by that company of the properties of 
the South Western Railroad.” This injunction was declared null 
and void by the district court as in excess of the jurisdiction of the 
state court and an invasion of the jurisdiction of the district court. 
The Fifth Circuit reversed the district court on the grounds that the 
bankruptcy court erred in attempting to exercise exclusive jurisdic- 
tion over property which the debtor did not own and upon which 
it had no lien. Held, that the controversy did not involve property 
of the debtor which was within the jurisdiction of the bankruptcy 
court, and that the assertion of jurisdiction by the state court was 
not inconsistent with the provisions of the Bankruptcy Act. (Mr. 
Justice Douglas with whom Mr. Justice Rutledge concurred, dis- 
sented). Callaway v. Benton, — U. S. —, 69 Sup. Ct. 435, 17 LW 
4189 (Feb. 7, 1949), aff’g Benton v. Callaway, 165 F. (2d) 877 
(C. C. A. 5th, 1948). 

The question before the Supreme Court, as it was before the Fifth 
Circuit, presented the issue of whether or not the district court had 
jurisdiction to stay proceedings in the state court and to annul the 
action previously taken therein; or specifically: “did the bankruptcy 
court under Section 77, Bankr. Act, 11 U. S. C. A. § 205, have 
exclusive jurisdiction to determine whether the properties of the 
South Western legally could be acquired by the Central of Georgia 
on the terms set forth in the plan, by a mere majority vote of the 
stockholders of South Western?” Benton v. Callaway, 165 F. (2d) 
877, 879; Brief of Counsel for the Respondents p. 22. 

The dissenting opinion points out the error in the majority’s de- 
cision in that “if state courts can intrude with injunctions on such 
state law questions (such as whether the acceptance is valid, whether 
the charter contains certain provisions, etc., etc.), the exclusive com- 
mand of federal agencies over the reorganization process is lost.” 
Callaway v. Benton, supra, 69 Sup. Ct. 435, 448 (Dissenting opinion). 
And as pointed out in the petitioner’s reply brief at page 14, “The 
question of the acquisition of South Western is a federal question and 
not a question of state laws.” 

While it is true “that the bankruptcy court has no summary or 
exclusive jurisdiction in rem over tangible property adversely held 
by a third party under a bona fide claim of ownership,” Benton v. 
Callaway, supra, p. 882; City and County of Denver v. Warner, 
169 F. (2d) 508 (C. C. A. 10th, 1948) ; still the asset here was not 
tangible, but rather it was an incorporeal right of reversion. And 
while it is likewise true that the law attaches to the ownership of the 
reversion in fee the legal consequences of possession, Benton v. Calla- 
way, supra, p. 882; the exercise of jurisdiction by the district court 
was subsequent to the acceptance. The reorganization plan did not 
give the bankruptcy court jurisdiction of the fee, but the physical 
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operation of the enterprise as a single unit for three quarters of a 
century demanded that this transportation system be treated as an 
entity, in re. Pittsburgh Rys. Co., 155 F. (2d) 477, 485 (C. C. A. 
3d, 1946). This is even more self evident from the respondent’s 
own statement of the case that “without the South Western, the 
Central of Georgia could not operate trains from Florida through 
Macon to the north and west. Without the South Western, the 
Central could not operate trains from the coal fields which it touches 
at Birmingham, Alabama, and vicinity, to Savannah and the coast. 
Without the South Western the Central would have no line from 
Macon to Alabama.” Brief of the Respondents in Opposition to the 
Granting of the Writ, at p. 10. And further, the acceptance of the 
plan by two-thirds majority vote certainly should have the effect of 
any other contract of sale whereby the buyer becomes the equitable 
owner until legal title passes. The debtor in possession with an equi- 
table title and claim of ownership should be sufficient to give the 
bankruptcy court jurisdiction over the property as an asset of the 
reorganized company. 49 Stat. 913, 922 (1935), 11 U. S.C. § 
205 (b) (1), (5) (1946), Bankr. Act $77 (b) (1), (5). 

But the real difficulty which goes to the substance of the problem 
is section 94-328 of the Georgia Code (1933) which provides: “Any 
railroad corporation organized under the laws of this State, which 
has heretofore leased its property for a long term of years to an- 
other corporation, which lease has been terminated (italics ours), 
and the lessor is not a going concern or equipped to conduct the 
operation of a railroad company, is hereby authorized to sell or lease 
its property, rights, and franchise to another railroad corporation 
upon such terms as may be agreed upon by the board of directors 
of the selling or lessor corporation and assented to by the holders 
of a majority of its stock.” (Acts 1933, p. 235). 

The respondent stands flatly on the law of Georgia with respect to 
the power to alienate the property of South Western, and the law of 
Georgia at the time of South Western’s charter (1845) is cited by 
the respondent in its brief in opposition to the granting of the writ 
at p. 56, as follows: “As the law of Georgia stood in 1845: 

‘A railroad corporation cannot, without special authority of statute 
(italics ours), alienate its franchise or property acquired under the 
right of eminent domain, or essential to the performance of its duty 
to the public, whether by sale, mortgage, or lease.’ 

Singleton v. South Western R. R., 70 Ga. 464.” (see at p. 467, 
1883). 

The special authority has most certainly been granted by the 
Georgia Code, supra; and every provision of that section has been 
met except, “which lease has been terminated.” 

If the Trustee had terminated the lease first and thereby required 
South Western to operate or petition for an order requiring Central 
to continue operation, 49 Stat. 915 (1935), 11 U. S. C. § 205 
(c) (6) (1946), Bankr. Act § 77 (c) (6), the property of South 
Western would certainly have been within the jurisdiction of the 
district court upon the aceptance by the directors and two-thirds of 
the stockholders of South Western. Georgia Code, supra. This 
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result would necessarily have had to follow since South Western 
was not a “going concern,” notwithstanding respondent’s contention 
to the contrary. In the transcript of the record, finding of fact num- 
ber 18, pp. 85-86, it is found as a fact that South Western escaped 
payment of Federal Capital Stock Tax on the very grounds that it 
was not “carrying on or doing business.” 

Since General Order 37, 11 U. S. C. p. 817 (1946), the Federal 
Rules of Civil Procedure, 28 U. S. C. following § 723 ¢ (1946), 
have been followed as near as may be in bankruptcy proceedings. 
Providence Box & Lumber Co. v. Goodrich-Daniell Lumber Corp., 
80 F. Supp. 61 (Ver. 1948). Rule 15 (d) of the Federal Rules, 
supra, provides for supplemental pleadings setting forth events or 
transactions which happened after the original pleadings. Thus it 
is perfectly possible for this case to have been technically perfected, 
but for the injunction of the state court. If it is otherwise possible 
to so perfect a case, can it be argued with any force and effect that 
the state court has jurisdiction to prevent such proceedings as would 
be reasonably necessary? Obviously it could not have such power 
because the jurisdiction of the federal district courts sitting in bank- 
ruptcy is paramount. Benton v. Callaway, supra, p. 880. And in 
addition, since 1911, the Judicial Code has provided: ‘The district 
courts shall have original jurisdiction . . 

19. Of all matters and proceedings (italics ours) in bankruptcy.” 
36 Stat. 1093 (1911), 28 U. S.C. § 41 (19) (1946), Judicial Code, 
section 24 (19); and today “The district courts . . . have original 
jurisdiction, exclusive of the courts of the states, of all matters and 
proceedings (italics ours) in bankuptcy.” Title 28, United States 
Code, section 1334 (Sept. 1, 1948). 

The majority decisions of the Fifth Circuit and the Supreme Court 
merely cloud the real issue in this case, 1.¢., the jurisdiction of the 
district court over the proceeding in reorganization. The dissenting 
opinions in both courts go to the true heart of the controversy. And 
in any event, since the case was possible of technical perfection, it is 
the logical conclusion that the action of the district court in annulling 
the injunction of the state court was not only proper, but also squarely 
in line with the Third Circuit decision in the Pittsburgh Rys. Co. case, 
supra. J. B. M. 


ConsTITUTIONAL LAW—RESTRICTIVE COVENANTS—STATE ACTION 
Unper FourTEENTH AMENDMENT—EQUAL PROTECTION OF THE 
Law.—Respondents are privy to a signatory of a restrictive covenant 
covering certain property in the City of St. Louis, Missouri, provid- 
ing in part: “. .. the said property is hereby restricted to the use 
and occupancy .. ., that hereafter no part of said property .. ., shall 
be, . . . occupied by any person not of the Caucasian race... .” 
Petitioners, Negroes, purchased a parcel of the property covered by 
said covenant. Respondents, as owners of other property subject to 
the terms of the restrictive covenant, brought suit in the Circuit Court 
of the City of St. Louis praying that petitioners Shelley be restrained 
from taking possession of the property and that judgment be entered, 
divesting title out of petitioners and revesting title in the immediate 
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grantor, or other person as the court should direct. The trial court 
denied the requested relief. The Supreme Court of Missouri, sitting 
en banc reversed and directed the trial court to grant the relief for 
which respondents prayed. Kraemer v. Shelley, 355 Mo. 814, 198 
S. W. (2d) 679 (1946). The Supreme Court of the United States 
granted certiorari, based on the claim that the judgment of the Su- 
preme Court of Missouri deprived petitioners of a privilege or im- 
munity of a citizen of the United States, allegedly the right to own 
and occupy land, deprived them of property without due process of 
law, or denied them the equal protection of the laws, in violation of 
the Fourteenth Amendment. Held, three justices not participating, 
that in granting judicial enforcement of such private agreements, the 
state acted to deny petitioners the equal protection of the laws, con- 
trary to the Fourteenth Amendment. Shelley v. Kraemer, 334 VU. S. 1, 
68 Sup. Ct. 836 (1948). 

It has long been held that action inhibited by the First Section of 
the Fourteenth Amendment is only such action as may fairly be said 
to be that of the states. Civil Rights Cases, 109 U. S. 3, 3 Sup. Ct. 
18, 27 L. ed. 835 (1883). The Fourteenth Amendment erects no 
shield against merely private actions however discriminatory. United 
States v. Harris, 106 U. S. 629, 1 Sup. Ct. 601, 27 L. ed. 290 (1883) ; 
United States v. Cruikshank, 92 U. S. 542, 23 L. ed. 588 (1876). 

There is no doubt but that legislative action by the states or their 
subdivisions which excludes Negroes from acquiring property in cer- 
tain areas comes within the discrimination intended to be prevented 
by the Amendment, as has been recognized on several occasions by 
the Supreme Court. Richmond vy. Deans, 281 U. S. 704, 50 Sup. 
Ct. 407, 74 L. ed. 1128 (1930); Harmon v. Tyler, 273 U. S. 668, 
47 Sup. Ct. 471, 71 L. ed. 831 (1927); Buchanan v. Warley, 245 
U. S. 60, 38 Sup. Ct. 16, 62 L. ed. 149 (1917). These cases all in- 
volve state legislative action or local ordinances. In the present case, 
however, the restrictions are determined, in the first instance, by an 
agreement among private individuals. The only state action involved 
is the judicial enforcement of the restrictions. The crucial issue, 
therefore, with which the court was confronted was whether this 
distinction was enough to remove the present case from the operation 
of the prohibition in the Fourteenth Amendment. 

It is conceded without question that such restrictive covenants 
standing alone are not violative of any rights guaranteed by the Four- 
teenth Amendment. There is no argument concerning state action 
where the covenants are carried out by voluntary adherence to their 
terms. Hansberry v. Lee, 311 U. S. 32, 61 Sup. Ct. 115, 85 L. ed. 
22 (1940); Corrigan v. Buckley, 271 U. S. 323, 46 Sup. Ct. 521, 
70 L. ed. 969 (1926). 

In deciding that action of state courts and of judicial officers in 
their official capacities is to be regarded as action of the state within 
the meaning of the Fourteenth Amendment, a long series of cases are 
cited, apparently to support the proposition that all judicial action 
by state courts may be regarded as state action. Among other cases 
cited “. . . giving specific recognition to the fact that judicial action 
is to be regarded as action of the State for the purposes of the Four- 
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teenth Amendment . . .” are Brinkerhoff-Faris Trust and Savings 
Co. v. Hill, 281 U. S. 673, 50 Sup. Ct. 451, 74 L. ed. 1107 (1930) 
(opportunity to present case) ; Twining v. New Jersey, 211 U. S. 78, 
29 Sup. Ct. 14, 53 L. ed. 97 (1908) (compulsory self-incrimination) ; 
Virginia v. Rives, 100 U. S. 313, 25 L. ed. 667 (1880) (selection of 
jury); and Ex parte Virginia, 100 U. S. 339, 25 L. ed. 676 (1880) 
(selection of jury). These cases do hold state judicial action to be 
state action prohibited by the Amendment, but it is noteworthy that 
all involve procedural due process, and it is submitted that the gen- 
eral statements made in these cases to support the court’s conclusion 
that any state court judgment is “state action” under the Fourteenth 
Amendment, should be restricted to procedure. 

The Court’s statement that, “In numerous cases, this court has re- 
versed criminal convictions in state courts for failure of those courts 
to provide the essential ingredients of a fair hearing . . .,” cannot 
be seriously contested. No proposition is better settled than that 
convictions obtained by coerced confessions, use of perjured testi- 
mony or lack of counsel, are denial of due process by state authority 
and in conflict with the fundamental rights protected by the Four- 
teenth Amendment. Brown v. Mississippi, 297 U. S. 278, 56 Sup. 
Ct. 461, 80 L. ed. 682 (1936) ; Mooney v. Holohan, 294 U. S. 103, 
55 Sup. Ct. 340, 79 L. ed. 791 (1935) ; Powell v. Alabama, 287 U. S. 
45, 53 Sup. Ct. 55, 77 L. ed. 158 (1932); Moore v. Dempsey, 261 
U. S. 86, 43 Sup. Ct. 265, 67 L. ed. 543 (1923). These cases, how- 
ever, strengthen the contention that heretofore state action by judicial 
officials has been construed largely to mean procedure. 

The Court, recognizing the category into which the above cases 
fall, seeks to rebut the presumption, however, and states “. . . exam- 
ples of state judicial action which have been held by this Court to 
violate the Amendment’s commands are not restricted to situations 
in which the judicial proceedings were found in some manner to be 
procedurally unfair.” It was held that action of a state court in 
enforcing a substantive common-law rule may result in the denial of 
rights guaranteed by the Fourteenth Amendment. Cantwell v. Connec- 
ticut, 310 U. S. 296, 60 Sup. Ct. 900, 84 L. ed. 1213 (1940) (crim- 
inal action involving common law crime of breach of peace). This 
was a criminal action and the state was a party so that state action 
was clear in any event. To the same effect is Bridges v. California, 
314 U. S. 252, 62 Sup. Ct. 190, 86 L. ed. 192 (1941) (contempt of 
court). 

The proposition that a state court judgment is not state action, in 
the absence of procedural defects in the trial, has heretofore been 
considered amply supported by the opinions of the Supreme Court. 
American Railway Express Co. v. Kentucky, 273 U. S. 269, 47 Sup. 
Ct. 353, 71 L. ed. 639 (1927) ; McDonald v. Oregon Navigation Co., 
233 U. S. 665, 34 Sup. Ct. 772, 58 L. ed. 1145 (1914); Bonner v. 
Gorman, 213 U. S. 86, 29 Sup. Ct. 483, 53 L. ed. 709 (1909) ; Tracy 
v. Ginzberg, 205 U. S. 170, 27 Sup. Ct. 461, 51 L. ed. 755 (1907) ; 
Iowa Central Railway Company v. Iowa, 160 U. S. 389, 16 Sup. Ct. 
344, 40 L. ed. 467 (1896); Arrowsmith v. Harmoning, 118 VU. S. 
194, 6 Sup. Ct. 1023, 30 L. ed. 243 (1886). 
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As Mr. Chief Justice Waite said in Arrowsmith v. Harmoning, 
supra, “At most, this was an error of judgment in the court. The 
constitutional provision is, ‘nor shall any state deprive any person of 
life, liberty, or property without due process of law.’ Certainly a 
state cannot be deemed guilty of a violation of this constitutional 
obligation simply because one of its courts, while acting within its 
jurisdiction, has made an erroneous decision.” 

With this background, the Court decided that the action of the 
Supreme Court of Missouri in enforcing the restrictive agreements 
was state action, and that such action denied the petitioners the equal 
protection of the laws. “We have noted that freedom from discrim- 
ination by the States in the enjoyment of property rights was among 
the basic objectives sought to be effectuated by the framers of the 
Fourteenth Amendment . . . The Constitution confers upon no in- 
dividual the right to demand action by the State which results in the 
denial of equal protection of the laws to other individuals.” (Italics 
added.) These statements are made on the assumption that the state 
court decision was state action. 

It is submitted that if all state court judgments are “state action” 
within the meaning of the Fourteenth Amendment, it may be won- 
dered whether a union shop agreement is enforceable lest it discrim- 
inate against non-union labor as a class, or whether any contract of 
hire is enforceable, lest it discriminate against those who were not 
hired. Similarly, one may wonder whether a dealer-producer market- 
ing agreement, the lease of an apartment, or any executory contract, 
could be enforced without an examination by the Court, to determine 


whether the parties had treated all outside persons with that scrupu- 
lous regard for fairness and equality which the Fifth and Fourteenth 
Amendments demand of those who enjoy the public trust as state 
and federal officials. J. D. M. 


FEDERAL COMMUNICATIONS AcT— MISREPRESENTATION BY LI- 
CENSEE—CONCLUSIVENESS OF FINDINGS OF COMMUNICATIONS CoM- 
MISSION.—Transactions involving the transfer of the stock of the 
appellant corporation from former to present stockholders were con- 
ducted during the period from 1937 to 1943. There were a number 
of stock transfers involved. All stock had been transferred from for- 
mer holders to those now holding by November, 1943. The Federal 
Communications Commission found that the appellant had either 
failed to report, erroneously reported or delayed in reporting, as re- 
quired, matters relative to stock ownership, stock transfers and finan- 
cial dealings. On this basis it denied appellant’s application for renewal 
of its license on its radio station, Station WORL, Boston, Massa- 
chusetts. Appellant had been licensee of this station since 1931 and 
had applied for renewal on May 27, 1944. The commission found 
that the continued misrepresentations indicated that appellant lacked 
the requisite character qualifications for a licensee. Thus renewal of 
the license would not serve the public interest, convenience or neces- 
sity as required by the Communications Act, 48 Stat. 1085 (1934), 
47 U. S. C. § 309(a) (1946). The commission relied heavily on the 
decision of the Supreme Court in Federal Communications Commis- 
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sion v. WOKO, 329 U. S. 223, 67 Sup. Ct. 213, 91 L. ed. 204 (1946), 
holding that willful misrepresentation by a licensee, whether of a 
material or immaterial fact, warranted the commission’s refusal to 
renew his license. There was evidence in the instant case that the 
financial status and program service of appellant’s station had im- 
proved since the transfer to the present stockholders. Held, in the 
absence of substantial evidence that appellant’s misrepresentation was 
willful, the commission’s decision was arbitrary, capricious, and im- 
proper as a matter of law. Reversed and remanded. Broadcasting 
Service Organization, Inc. v. Federal Communications Commission, 
No. 9690, U. S. C. A. D. C. (1948). Edgerton, J., dissenting de- 
clares that the evidence supports the commission’s finding that willful 
misrepresentations were made by appellant. Though the misrepre- 
sentations had been merely reckless or negligent rather than willful, 
he states, they would amply support the commission’s refusal to renew 
the license as not being in the public interest. 

In reversing the commission’s decision, the court declares that there 
is not only no substantial evidence but no evidence at all to support 
the commission’s finding that there was willful misrepresentation. 
Numerous errors, omissions, and failures to report required informa- 
, tion to the commission are admitted by the appellant. The court heard 
with responsive ears his plea of good faith, however. There is no 
evidence, the majority opinion declares, to refute his claim of good 
faith. The dissenting judge feels otherwise, and, it appears, rightly so. 
The deliberate overstatement by $25,000 of the amount of appellant’s 
bank balance is the example which he cites. Instances of misstate- 
ments as to stock ownership, dates of transfer of stock, amounts paid 
for stock, and names of persons to whom it was transferred are set 
forth in detail in the record. 

In the absence of clear evidence, for the most part, of intent to 
deceive on appellant’s part, the commission attempted to infer such 
an intent from the fact that misstatements and omissions by appellant 
had been numerous, substantial, and poorly explained. 

The court rejects this attempted inference, declaring that the com- 
mission presupposes “reckless disregard” and “gross carelessness and 
wilful disregard” of duty, without proof thereof. It could be con- 
tended that the continuous and consistent failure to perform duties 
imposed by statute and commission regulations speaks loudly enough 
of reckless and willful disregard of duty without more proof. The 
law appears to be otherwise, however. 

Te Supreme Court has held that the words “willfully and know- 
ingly,” as used in the statute providing punishment of a person using 
a passport procured through false statements, mean “deliberately and 
with knowledge and not something which is merely careless or negli- 
gent or inadvertent.” 40 Strat. 227 (1917) as amended by 54 Strat. 
80 (1940), 22 U. S. C. §220 (1946); Browder v. United States, 
312 U. S. 335, 341, 61 Sup. Ct. 599, 85 L. ed. 862 (1941). 

Similarly, where used in reference to things done in contravention 
of the Act in the Communications Act of 1934, 48 Star. 1100 (1934), 
47 U. S. C. $501 (1946), the words “willfully and knowingly” were 
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construed to mean the purposeful and deliberate failure to comply 
with the licensing provisions of the Act. United States v. Betteridge, 
43 F. Supp. 53, 56 (N. D. Ohio 1942). 

Perhaps closer to the view of the commission is the holding in 
Arrow Distilleries v. Alexander, 109 F. (2d) 397 (C. C. A. 7th, 
1940), cert. den. 310 U. S. 646, 60 Sup. Ct. 1095, 84 L. ed. 1412 
(1940), interpreting the Federal Alcohol Administration Act, 49 
Stat. 977 (1935), 27 U. S. C. § 201 et seg. (1946). There the court 
held that where the Act requires a finding that the permittee has 
willfully violated provisions of the Act before the permit can be re- 
voked the phrase “willfully violated” is satisfied by the intentional 
doing of things which the Act denounces or the intentional refraining 
from doing things which the Act requires. 

In another case, it was held that the phrase “willfully violates” in 
the Emergency Price Control Act, 56 Stat. 23 (1942), 50 U. S. C. 
§ 901 et seg. (1946) means either conscious violation or deliberate 
unwillingness to discover and obey the law. United States v. Slobod- 
kin, 48 F. Supp. 913 (Mass. 1943), aff'd sub nom. Rottenberg v. 
United States, 137 F. (2d) 850 (C. C. A. Ist, 1943). In general the 
cases seem to support the position of the court in the instant case 
that “willfullness” can not be inferred from the mere performance or 
failure to perform an act. 

Faulty, too, as the court points out, is the commission’s analogy 
between this case and cases of imputed intent in torts and criminal 
law. In such cases a reckless disregard for the safety or property 
of another and heedlessness of forseeable harmful consequences is 
required. Evens v. Texas Pac.-Missouri Pac. Terminal R. R., 134 
F. (2d) 275 (C. C. A. 5th, 1943), cert. den. 319 U. S. 756, 63 Sup. 
Ct. 1175, 87 L. ed. 1709 (1943); Robins v. Pitcairn, 124 F. (2d) 
734 (C. C. A. 7th, 1941); Restatement of Law of Torts, § 500. 
But cf. Whedbee v. Stewart, 40 Md. 414, 423 (1874). 

Actually, the emphasis on the question of whether or not the com- 
mission can infer that long-continued misstatements, not adequately 
explained, are willful is misplaced. As has been noted, there appears 
to be sufficient evidence of willful misrepresentation without having 
to infer it. Since findings of fact by the commission are conclusive, 
if supported by substantial evidence unless it clearly appears that they 
are arbitrary or capricious, 48 Stat. 1094 (1934), 47 U. S. C. 
§ 402(e) (1946), the decision of the court is unsound. 

More important than the substantiality of the evidence of appel- 
lant’s willfullness is the consideration of whether willfullness need be 
shown at all. Edgerton, J., succinctly states that merely reckless or 
negligent rather than willful misstatements would be sufficient to war- 
rant the refusal of a license. The appellee in its brief did not discuss 
this point. The majority holding can only be construed as deciding 
that misstatements must be willful to support refusal of a license. 
This is an unjustifiably narrow reading of the Act and of the Supreme 
Court decision in the WOKO case, supra. 

While the Court was there concerned with willful misrepresenta- 
tion, much of the reasoning of the decision can be applied to the 
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instant case. Thus in deciding that the materiality, or lack thereof, 
of the fact concealed was not significant the Court said at p. 227: 


We do not think it is an answer to say that the deception was 
unnecessary and served no purpose. If the applicant had forth- 
rightly refused to supply the information on the ground that it 
was not material, we should expect the Commission would have 
rejected the application and would have been sustained in so 
doing. If we would hold it not unlawful, arbitrary or capricious 
to require the information before granting a renewal, it seems 
difficult to say that it is unlawful, arbitrary or capricious to refuse 
a renewal where true information is withheld and false informa- 
tion is substituted. (Italics added.) 


It should be noted that appellant’s action in the instant case, whether 
willful or not, consisted of the withholding of true information and 
the substitution of false information. 

The harmful effect on the commission’s ability to regulate the in- 
dustry in the public interest would appear to be no less great in the 
case of licensees who consistently neglect to furnish adequate and 
accurate information than in the case of those who deliberately attempt 
to deceive. The conclusion that a negligent licensee should not have 
a license is no less valid than the conclusion that a deceitful licensee 
should have one. If the latter conclusion is within the discretion of 
the commission, then the former should also be within its discretion. 

As the Court declared in the WOKO case, supra at p. 229, “. . . it 
is the Commission, not the courts, which must be satisfied that the 
public interest will be served by renewing the license. And the fact 
that we might not have made the same determination on the same 
facts does not warrant a substitution of judicial for administrative 
discretion since Congress has confided the problem to the latter.” 

That the commission was not to be narrowly confined in its judg- 
ment of what constitutes the public interest was indicated by the 
Supreme Court in National Broadcasting Company v. United States, 
319 U. S. 190, 63 Sup. Ct. 997, 87 L. ed. 1344 (1943). There the 
Court stated that within the framework of serving the public interest, 
convenience and necessity the commission was free to exercise its 
expert judgment, subject to the limitations that it cannot act uncon- 
stitutionally, arbitrarily or capriciously and must proceed within the 
scope of authority granted it. In the light of the broad view taken 
of the commission’s discretionary powers in that and subsequent cases, 
the decision in the instant case is unnecessarily and unfortunately 
narrow. J. B.C. 


NATIONAL LazBor RELATIONS AcT—INDEPENDENT CONTRACTOR— 
AGRICULTURAL LaBorER.—Respondents, fur traders, are lessees of 
certain marsh lands in Louisiana for the purpose of trapping musk- 
rats and other fur bearing animals, and put experienced trappers on 
the land, the formal arrangements being by contract or trapping sub- 
lease. The trappers perform certain work in preparation for trapping 
and observe certain precautionary measures while trapping which 
enable the muskrat species to survive. The Trial Examiner had 
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found that Respondents were engaging in certain unfair labor prac- 
tices, and the latter challenged the jurisdiction of the N.L.R.B. on 
the ground that the trappers were not employees within the meaning 
of section 2(3) of the National Labor Relations Act, 49 Star. 450 
(1935), 29 U. S. C. § 152 (1946), but were independent contractors 
or sublessees, or agricultural laborers, exempt from its protection; 
and additionally, that trappers were specifically excluded as independ- 
ent contractors under the amendments to the Act, 61 Star. 137 
(1947) 29 U. S. C. Supp. I, § 152 (1947), which were enacted after 
issuance of the findings of the Trial Examiner. Held,—Gray, Mem- 
ber, dissenting—the trappers are employees within the meaning of both 
the original and the amended Act. Matter of Steinberg and Com- 
pany, 78 N.L.R.B. 35 (1948). 

The board has been faced with the issue of independent contractor 
before. N.L.R.B. v. Hearst Publications, 322 U. S. 111, 64 Sup. Ct. 
851, 88 L. ed. 1170 (1944); N.L.R.B. v. Blount, 131 F. (2d) 585 
(C. C. A. 8th, 1942), cert. den. 318 U. S. 791, 63 Sup. Ct. 995, 87 L. 
ed. 1157 (1943). The board has also had before it cases which in- 
volved the relationship of lessor and lessee. Matter of Wilton- 
Jellico Coal Co., 49 N.L.R.B. 146 (1943) ; Matter of The Park Floral 
Co., 19 N.L.R.B. 404 (1940). The board’s policy, prior to the amend- 
ment of section 2(3), supra, had been to include within its coverage 
workers or wage earners whose livelihood depends on a continuing 
association with an enterprise, that is, the factual character of the 
relationship rather than the formal arrangements of lessor, lessee, 
or independent contractor. Matter of Greene, 49 N.L.R.B. 146 
(1943); N.L.R.B. v. Blount, supra. It appears that the same policy 
is being continued under the amended Act, for in the principal case 
the majority considered significant the fact that “. . . their [the 
trappers] relationship with the Respondents is virtually permanent.” 
In determining the relationship of the parties, the test has been, and is, 
not whether the employers actually exercised control, but whether they 
had the power to control. Matter of Stark Company, 33 N.L.R.B. 
1076 (1941); cf. Matter of Southwestern Associated Telephone Co., 
76 N.L.R.B. No. 157 (1948) ; Matter of The Kansas City Star Co., 
76 N.L.R.B. 384 (1948). 

Prior to the Act’s amendment, the common law tests were not con- 
sidered to be exclusively controlling without regard to the purposes of 
the Act. The rationale was that the economic facts of the relations 
between the parties may outweigh the traditional legal distinctions 
separating employees from independent contractors. N.L.R.B. v. 
Hearst Publications, supra; cf. Bakery Drivers’ Local v. Wohl, 315 
U. S. 769, 62 Sup. Ct. 816, 86 L. ed. 1178 (1942); Phelps Dodge 
Corp. v. N.L.R.B., 313 U. S. 177, 61 Sup. Ct. 845, 85 L. ed. 1271 
(1941). Section 2(3) as amended, however, construed in the light 
of the legislative history thereof, requires that the board follow the 
ordinary tests of the law of agency. H.R. Conf. Rep. No. 510, 80th 
Cong. (1947) 32-33; H. R. Rep. No. 245, 80th Cong. (1947) 18; 
93 Cong. Rec. 6441-6442 (1947). It appears that while the “eco- 
nomic facts” test of the Hearst, case, supra, has not retained its full 
vigor; nevertheless, certain economic facts are a test when applying 
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the rules of agency. The majority considered that where, as in the 
principal case, Respondents must place trappers on their land to trap 
the animals in order to operate successfully, the relationship partakes 
more of the nature of employer-employee than that of independent 
contractor. The reason is that the activities of the trappers constitute 
an integral part of Respondents’ business. 

The board rejected Respondents’ contention that it (the board) is 
bound by the laws of Louisiana, both statutory and the judicial deter- 
mination thereof, in determining the meaning and effect of the written 
lease between Respondents and the trappers. The question is not one 
affecting real property rights in Louisiana, but one of status under 
a federal statute. As stated in the Hearst case, supra, at p. 123: “Both 
the terms and the purposes of the statute, as well as the legislative 
history, show that Congress had in mind no such patchwork plan for 
securing freedom of employees’ organization and of collective bargain- 
ing. The Wagner Act is federal legislation, administered by a na- 
tional agency, intended to solve a national problem on a national 
scale . . . Consequently, so far as the meaning of ‘employee’ in this 
statute is concerned, ‘the federal law must prevail no matter what 
name is given to the interest or right by state law.’ ” 

Respondents’ contention that the trappers are agricultural em- 
ployees under section 2(3) and under the so-called riders to the Ap- 
propriation Acts relating to board funds since 1946, was rejected. 
Pub. L. No. 549, 79th Cong., Act of July 26, 1946. Congress had 
thereby incorporated by reference into the National Labor Relations 
Act the definition of “agriculture” contained in section 3(f) of the 
Fair Labor Standards Act. 52 Star. 1060 (1938), 29 U. S. C. 
§ 203 (1946). Section 3(f) provides, inter alia, that the term “agri- 
culture” shall include “. . . the raising of livestock, bees, fur-bearing 
animals, or poultry, and any practices . . . performed by a farmer or 
on a farm as an incident to or in conjunction with such farming 
operations. . ” In Interpretative Bulletin No. 14, section 8, the 
Wage Hour Administrator enlarged upon the meaning of the phrase 
“the raising of fur-bearing animals” as including “all those activities 
customarily performed in connection with the breeding, feeding and 
caring for animals which bear fur of marketable value. . . .” The 
fur-bearing animals included, among others, are rabbits, silver foxes, 
minks, squirrels, and muskrats. The Bulletin was considered not 
controlling, but the board used it as a guide. Certain measures per- 
formed by trappers such as building dams, draining the land, destroy- 
ing predatory animals, and avoiding overtrapping were considered 
merely an incident to their regular occupation of trapping muskrats. 
This interpretation appears to be correct, because section 3(f) was 
intended to apply to “farmers” and “farming” as these words were 
commonly used at the time of its enactment. N.L.R.B. v. John W. 
Campbell, Inc., 159 F. (2d) 184 (C. C. A. 5th, 1947). And exemp- 
tions under that statute are narrowly construed in favor of coverage. 
Phillips v. Walling, 324 U. S. 490, 65 Sup. Ct. 807, 89 L. ed. 1095 
(1945); Miller Hatcheries v. Boyer, 131 F. (2d) 283 (C. C. A. 8th, 
1942). Thus “fur-bearing animals” refers to the operation of fur 
farms where fur-bearing animals are bred, raised, cared for, slaugh- 
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tered, and their pelts prepared for market. The trapping of muskrats 
is not similar to the raising of cattle, for there is no property in a 
muskrat until it is reduced to possession. 

The fact that Respondents do not pay Social Security or Unem- 
ployment Insurance taxes and do not deduct withholding taxes was 
not considered controlling. In previous cases the board has held that 
whether other federal statutes apply is not determinative of whether 
or not there is an employer-employee relationship. N.L.R.B. v. Long 
Lake Lumber Co., 138 F. (2d) 363 (C. C. A. 9th, 1943) ; Matter of 
The Pulitzer Publishing Co., 57 N.L.R.B. 1696 (1944). 


D. W. 


PATENTS— COMBINATION — INFRINGEMENT—CONTRIBUTORY IN- 
FRINGEMENT.—Appellee brought suit on patent 2,403,520 for a “Drive 
Shaft Bushing Assembly,” useful for repairing propeller shaft assem- 
blies on Chevrolet cars. Claim 3 is illustrative of the claims involved: 
“In an automotive vehicle, a propeller shaft housing, a propeller shaft 
rotatable in said housing, a journal for said shaft adjacent an end of 
said housing, a repair unit insertable in said end of said housing, said 
unit including an open ended sleeve tightly fitting in said housing and 
with a first end disposed adjacent said journal, a bearing in said 
sleeve adjacent said first end for journalling said shaft, and a cylin- 
drical member splined upon the end of said shaft and a second bearing 
in a second end of said sleeve and journalling said cylindrical mem- 
ber.” The crux of the invention appears to be in the repair unit itself, 
so that the repair of a worn propeller shaft and bushing can be accom- 
plished merely by installing this unit in the front end of the propeller 
shaft housing. Appellant, who had formerly been in business with 
the patentee making and selling these repair units, arranged to have 
made practically identical repair units for his own sale, and then in- 
duced 60 percent of the patentee’s former customers to purchase ap- 
pellant’s device. The trial court found the device to be a combination 
of old elements producing a new result, the new result being repair 
of a drive shaft in one hour, instead of the six to eight hours formerly 
spent by mechanics in doing the same job. Held, that the claims were 
valid and infringed, and even if not infringed by appellant’s manu- 
facture and sale of the repair unit itself, appellee may succeed on the 
theory of contributory infringement. Harris v. National Machine 
Works, 171 F. (2d) 85, 79 U. S. P. Q. 320 (C. A. 10th, 1948). 

In arriving at the conclusion of validity, the opinion rests on three 
basic premises. Firstly, a new combination of old elements may be 
patentable, even though in retrospective, the combination may be a 
simple solution of an existing problem. Eibel Process Co. v. Minne- 
sota <r Ontario Paper Co., 261 U. S. 45, 43 Sup. Ct. 322, 67 L. ed 
523 (1923); Leeds & Catlin Co. v. Victor Talking Machine Co., 
213 U. S. 301, 29 Sup. Ct. 495, 53 L. ed. 805 (1909); Dow Chem- 
ical Co. v. Williams Bros. Well Treating Corp., 81 F. (2d) 495 
(C. C. A. 10th, 1936). It should be noted at this point that the 
repair unit itself is defined in the above claim as an open ended sleeve, 
a bearing in each end of the sleeve, and a cylindrical member for 
splining upon the end of the propeller shaft. It is doubtful if these 
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four elements, in themselves, form a patentable combination; hence, 
there is a strong inference that the propeller shaft housing, the pro- 
peller shaft, and the journal are integral elements of the combination. 

The next step in the court’s reasoning is that issuance of the patent 
by the Patent Office creates a presumption of validity. Ratigan v. 
Deckard Supply Co., 91 F. (2d) 722, 724 (C. C. A. 10th, 1937). 
However, this presumption certainly cannot make an invention where 
there is none. At most, it merely shifts the burden of introducing 
evidence to the defendant and is a procedural rule, and not a sub- 
stantive one. 

In the final phase of the argument leading to the holding of valid- 
ity, the court emphasizes the commercial success argument, since in 
this case the patented device reduced the repair time considerably, 
and found a ready market. Walliams Iron Works Co. v. Hughes 
Tool Co., 109 F. (2d) 500 (C. C. A. 10th, 1940); Stearns-Roger 
Mfg. Co. v. Ruth, 62 F. (2d) 442 (C. C. A. 10th, 1932). It is true 
that commercial success will influence the courts to hold a patent 
valid where the presence of invention is in doubt; Goodyear Co. v. 
Ray-O-Vac Co., 321 U. S. 275, 64 Sup. Ct. 593, 88 L. ed. 721 (1944) ; 
but commercial success, by itself, certainly cannot save a patent in 
which the disclosure does not rise to the standard of invention. 
Marconi Wireless Telegraph Co. v. United States, 320 U. S. 1, 63 
Sup. Ct. 1393, 87 L. ed. 1731 (1943) ; Note (1945) 13 Geo. Wasu. 
L. Rev. 232. 

In the instant case, it is undoubtedly a close question on whether 
the patentee’s contribution to the art rises to the level of invention. 
However, it does not appear that the same elevated test for inven- 
tion is being applied in the Tenth Circuit as is currently being used 
by the Supreme Court. Funk Seed Co. v. Kalo Inoculant Co., 333 
U. S. 127, 68 Sup. Ct. 440 (1948); Cuno Engineering Corp. v. 
Automatic Devices Corp., 314 U. S. 84, 62 Sup. Ct. 37, 86 L. ed. 58 
(1941). The Tenth Circuit seems to prefer the test set out in 
Williams Iron Works v. Hughes, supra at p. 506, to the effect that: 
“A new combination of old elements whereby a new and useful result 
is obtained, or whereby an old result is obtained in a more facile, eco- 
nomical, and efficient way is patentable, provided the discovery and 
reduction to practice of the novel combination require greater skill 
and higher thought than would be expected of an ordinary mechanic 
trained in the art.” 

However, two additional factors may have had influence in the 
principal case. In the first place, appellant breached his fiduciary 
relationship with appellee and copied, almost exactly, appellee’s inven- 
tion. In such a case, the patent may be more liberally construed. 
Hammond v. Benzer Corporation, 6 F. (2d) 760, 762 (C. C. A. 2d, 
1925). Secondly, this suit was initially begun by the patentee him- 
self, and the patentee was an independent inventor. This status on 
the part of the plaintiff in a cause may well have some slight persua- 
sive effect on the court. Cf. Potts v. Coe, 79 App. D. C. 223, 145 
F. (2d) 27 (1944). 

With respect to the question of infringement, appellant argued that 
since only the repair unit itself was being made and sold, the combina- 
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tion claims in suit were not infringed. However, the court held that 
the propeller housing, shaft and journal were not in the claim 
“. . . for the purpose of embodying such parts as elements of the 
claimed combination. . . .”; and “That it was the intention to limit 
all the claims to the repair unit, we think indubitably appears from 
the language of the specification. . . .” 

It is a sound principle, as referred to by the court, that the specifi- 
cation and claims should be read together, “. . . not for the purpose 
of limiting, contracting, or expanding the claims, but for the purpose 
of ascertaining from the entire agreement the actual intention of the 
parties.” Jensen-Salsbery Laboratory v. O. M. Franklin B. Serum 
Co., 72 F. (2d) 15, 19 (C. C. A. 10th, 1934). However, the clear 
objective behind this principle is that the specification should be used 
to explain, clarify, and define the meaning of the terms used in the 
claims. In the instant case, the court appears to be using this prin- 
ciple to hold that elements recited positively in a claim are not limi- 
tations; whereas the rule is to the contrary, and no one is an in- 
fringer of a combination claim unless he uses all the elements thereof. 
Cimiotti Unhairing Co. v. American Fur Refining Co., 198 U. S. 399, 
25 Sup. Ct. 697, 49 L. ed. 1100 (1905); Oliver United Filters v. 
Eimco Corporation, 91 F. (2d) 345 (C. C. A. 10th, 1937) ; Moore v. 
Eggers, 107 Fed. 491 (C. C. A. 6th, 1901) ; Cf. Crowder v. Armour, 
105 F. (2d) 232, 238 (C. C. A. 7th, 1939). 

There seems to be uncertainty at the present time concerning the 
use of the “Jepson Type” claim in mechanical cases. It has been 
thought advisable to use such claims as a means for avoiding the diffi- 
culty involved with pure combination claims, in view of Mercoid 
Corporation v. Mid-Continent Investment Co., 320 U. S. 661, 64 Sup. 
Ct. 268, 88 L. ed. 376 (1944). However, the Administrative Court 
regards the introductory phrase of a “Jepson” claim in mechanical 
cases as a material element of the claim. Jn re Pineo, 156 F. (2d) 
173 (C. C. P. A. 1946); (1947) 15 Geo. Wasu. L. Rev. 504. In 
the present case, it would seem clear that the elements recited in the 
introduction are material elements of the claim, since otherwise, the 
claim probably cannot be supported as patentable. Accord, Leeds & 
Northrup Co. v. Doble Engineering Co., 40 F. Supp. 373 (Mass. 
1941). 

The case of Williams Mfg. Co. v. United Shoe Machinery Corp., 
316 U. S. 364, 62 Sup. Ct. 1179, 86 L. ed. 1537 (1942), cannot be 
interpreted as meaning that elements recited positively in a claim are 
not limitations, although the court in the instant case attempted to 
draw such a conclusion. The Williams case, supra, is regarded as 
meaning that elements recited inferentially should not be interpreted 
as material elements in the claim. Cf. Lincoln Co. v. Stewart Warner 
Corp., 303 U. S. 545, 58 Sup. Ct. 662, 82 L. ed. 1008 (1938) ; 
Bassick Co. v. Hollingshead Co., 298 U. S. 415, 56 Sup. Ct. 787, 80 
L. ed. 1251 (1936). 

In the case under consideration, the court apparently felt that the 
argument was somewhat weak in holding that the claims called only 
for a repair unit, because the opinion goes on to state that if these 
claims are construed as including the other elements as part of the 





410 THE GEORGE WASHINGTON LAW REVIEW 


patented combination, then the appellants would be guilty of contribu- 
tory infringement. It is true that appellants made and sold the units 
in question with knowledge, purpose, and intent that they would be 
put to infringing use. Hence, prior to the Mercoid case, supra, a 
clear case for contributory infringement would have been presented. 
Leeds & Catlin Co. v. Victor Talking Machine Co., 213 U. S. 325, 
29 Sup. Ct. 503, 53 L. ed. 816 (1902). Without any discussion, the 
court held that the present case falls within the doctrine of Florence- 
Mayo Nuway Co. v. Hardy, 168 F. (2d) 778 (C. C. A. 4th, 1948), 
rather than the Mercoid case, supra. - 

In Florence-Mayo Nuway Co. v. Hardy, supra, reissue patent 22,221 
was in suit, involving claims to an air conditioned tobacco curing barn. 
The claims were of the same general style as claim 3, quoted above. 
Under the charge of infringement and contributory infringement in 
the complaint, the court stated at p. 785: “The other defendants are 
guilty of contributory infringement in manufacturing and selling air 
conditioning devices to be used in infringing combinations. Henry 
v. Dick, 224 U. S. 1. . . . There is nothing to the contrary in the 
decision in Mercoid Corporation v. Mid-Continent Investment Co., 
320 U. S. 661. . . .” Thus, there is a clear holding of contributory 
infringement. However, this Florence-Mayo case, supra, is of ques- 
tionable authority, since it appears to rely on the authority of Henry 
v. Dick Co., 224 U. S. 1, 32 Sup. Ct. 364, 56 L. ed. 645 (1912) ; and 
Henry v. Dick, supra, was expressly overruled by Motion Picture Co. 
v. Universal Film Co., 243 U. S. 502, 37 Sup. Ct. 416, 61 L. ed. 871 
(1917). In view of the reliance on the Florence-Mayo, supra, in the 
principal case, this holding on the issue of contributory infringement is 
also subject to question. 

It is interesting to note at this point the widely divergent view in 
the Seventh Circuit, as expressed in Master Metal Strip Service v. 
Protex Weatherstrip Mfg. Co., 169 F. (2d) 700 (C. C. A. 7th, 1948). 
In that case, the plaintiff had brought suit for infringement of a com- 
bination patent where the defendant was making and selling an un- 
patented component element of the combination. Not only was the 
plaintiff denied relief, but also the defendant recovered treble dam- 
ages for violation of the anti-trust laws on the theory of the Mercoid 
case, supra. 

At the present time, the doctrine of contributory infringement still 
seems to be clouded in doubt and uncertainty. The effect of the 
Mercoid case, supra, has been considered by a number of lower courts, 
with varying results. Note (1947) 15 Gro. Wasu. L. Rev. 463. 
Gradually the stage is being set for a Supreme Court case on the 
point, and the profession may then be relieved of doubt as to the 
meaning of Mr. Justice Douglas in his statement in the Mercoid case, 
supra at p. 669, “What residuum may be left we need not stop to 
consider. . . .,” in referring to the status of the contributory infringe- 
ment doctrine. In the instant case, plaintiff had claimed damages on 
the theory of unfair competition for the period before the patent 
issued, and the court held in his favor. It would indeed be anomalous 
to permit recovery on the theory of unfair competition up until issu- 
ance of a patent, and then deny relief thereafter because bringing 





RECENT CASES 411 


suit would amount to misuse. Perhaps a limitation on the misuse 
doctrine is unfolding to permit recovery for contributory infringement 
where the patent owner has neither been guilty of any prior adoption 
of a business practice constituting misuse nor shown a disposition 
towards future unwarranted extension of the patent monopoly. Such 
a view would tend to be consistent with the Supreme Court opinion in 
Special Equipment Co. v. Coe, 324 U. S. 370, 65 Sup. Ct. 741, 89 L. 
ed. 1006 (1945). ‘.. R. B. 


PATENTS—CONSTITUTIONALITY OF RoyALTy ADJUSTMENT AcT.— 
In 1932, plaintiff licensed defendant to manufacture exclusively the 
explosion-type aircraft-engine starter covered by defendant’s patent. 
$5,000 was to be paid to plaintiff for the first 200 such starters, roy- 
alties thereafter to reflect sales at 6% of the net selling price of all 
starters and explosive cartridges therefor, the latter also being covered 
by the patent. Stimulated by wartime demand, defendant’s produc- 
tion soared, and along with it the plaintiff’s royalties, due primarily 
to government contracts. In February and March, 1943, the War 
and Navy Departments acting under the Royalty Adjustment Act of 
October 31, 1942, 56 Star. 1013 (1942), 35 U.S. C. § 89-96 (1946), 
ordered defendant to cease payment of royalties to plaintiff, pending 
the outcome of hearings to reestablish a royalty rate which would be 
reasonable in view of the wartime production tempo. In the following 
December, Royalty Adjustment Orders W-9 and N-7 were issued 
reducing the royalty to 3% of net sales, not to exceed $50,000 per year 
total from government contracts and were made retroactive to Feb- 
ruary, 1943. Plaintiff then sued for rescission of the license agree- 
ment and for an accounting of royalties at 6% from 1937 through 1944. 
Defendant resisted by showing the Royalty Adjustment Orders. Plain- 
tiff advanced that the Act and the Orders were unconstitutional on 
the grounds (1) that the provision of the Act directing the Court of 
Claims to take “. . . into account the conditions of wartime produc- 
tion. . . .” in fixing compensation deprived the plaintiff of his contract 
right, and (2) that the retroactive effect of the Order upon an accrued 
money claim was confiscation without compensation as to the 50% 
reduction in royalties, since just compensation could only be had on 
a dollar-for-dollar basis. Held, that the Act’s provision for eminent 
domain over private patent rights was well within the war powers of 
Congress, hence constitutional, Coffmann v. Federal Laboratories, 
171 F. (2d) 94, 79 U. S. P. Q. 276 (C. A. 3d, 1948), affirming dis- 
missal of the complaint by the lower court, 73 F. Supp. 409, 75 
U. S. P. Q. 175 (W. D. Pa. 1947). 

The Royalty Adjustment Act, supra, provides that if a patent 
licensee manufacturing for the government is paying royalties which 
are excessive or unreasonable, notice may be given the licensee to stop 
payment pending the establishment of a reasonable royalty by admin- 
istrative action, reviewable at the option of the licensor in the Court 
of Claims. The Act is applicable to all royalties chargeable directly 
or indirectly to the United States for supplies and equipment delivered 
after notice to the licensee to stop royalty payments. Section 7 of the 
Act further provides that the power of reduction shall apply to roy- 

8 
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alties accruing on goods delivered to or for the government prior to 
notice to the licensee, but which remain unpaid at the time notice 
is given. 

The constitutionality of the Royalty Adjustment Act had been 
previously assailed on appeal in Timken-Detroit Axle Co. v. Alma 
Motor Co., 144 F. (2d) 714, 62 U. S. P. Q. 263 (C. C. A. 3d, 1944), 
the court holding the Act constitutional in all portions under attack. 
The Supreme Court granted certiorari and vacated the judgment of 
the Circuit Court of Appeals, holding that the appeal could have been 
considered on non-constitutional grounds, and remanded the case for 
further proceedings. 329 U. S. 129, 67 Sup. Ct. 231, 91 L. ed. 128 
(1946). The appeal was reconsidered and disposed of on the non- 
constitutional ground. 163 F. (2d) 190,74 U.S. P. Q. 249 (C.C. A. 
3d, 1947). 

In the instant case, the constitutional issues were squarely raised. 
Plaintiff filed one complaint in June, 1944 for royalties at 6% from 
1937 through 1943, and a second complaint for royalties at the same 
rate for the year of 1944. The actions were consolidated by the court. 
As to that portion of the claim unaffected by the Orders (3% roy- 
alty), summary judgment was granted for the plaintiff. Defendant 
successfully resisted payment of the balance due by pleading the Or- 
ders. By the terms of the Act and the Orders, both were applicable 
to plaintiff’s claim, which included royalties accrued but unpaid at the 
time the stop-payment orders were issued. Plaintiff contended to 
the lower court that the Act and the Orders were unconstitutional, 
but this contention was summarily dismissed on the strength of the 
decision of the Circuit Court of Appeals in the Timkin case, supra, 
not yet vacated by the Supreme Court. On appeal of the instant case, 
and after the Supreme Court’s ruling in the Timken case, the appellate 
court re-examined the Act in some detail, incorporating by reference 
much of what it had previously said in handing down its vacated judg- 
ment in that case. 

Specifically, the plaintiff’s contentions were (1) that Congress 
could not, under any of its powers, appropriate the plaintiff’s right 
to receive money (insofar as appears from the court’s opinion, plain- 
tiff applied this premise to both accrued and unaccrued portions of his 
claim), and (2) that even if such taking were authorized, the only 
fair compensation for it consists in the money value of plaintiff’s con- 
tract right measured by the price obtainable on assignment to another 
private person, including the increase in value attributable to govern- 
ment requirements. 

As to the second of the plaintiff’s contentions the court recognized 
that an issue was raised which lay outside its jurisdiction. Since 
plaintiff had made no application to the Court of Claims for additional 
compensation as provided for in the Act, the question of the consti- 
tutional validity of the provision therein that such compensation 
should take “. . . into account the conditions of wartime produc- 
tion. . . .” was moot. 

To defeat the plaintiff's first contention, the court referred to the 
Act of 1910, 36 Star. 851, as amended in 1918, 40 Start. 705, 35 
U. S. C. § 68 (1946)—(now Title 28, United States Code, section 
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1498), in which Congress, in the exercise of its war powers, saved 
the government and its suppliers free from suit for patent infringe- 
ment, while it gave the patent owner a remedy for compensation in 
the Court of Claims for the appropriation of its patent rights. The 
validity of these earlier statutes in the same field was upheld. Cro- 
sier v. Krupp, 224 U. S. 290, 32 Sup. Ct. 488, 56 L. ed. 771 (1912) ; 
Richmond Screw Anchor Co. v. United States, 275 U. S. 331, 48 
Sup. Ct. 194, 72 L. ed. 303 (1928). Those cases established that 
the subject matter of the Royalty Adjustment Act, supra, is within 
the scope of the war powers, and that the government may constitu- 
tionally appropriate a patent by providing a remedy for compensation 
in the Court of Claims. The superposition of private contract rights 
upon the federal monopoly grant creates no obstacle to exercise of the 
power constitutionally granted in 1910 and 1918, because a private 
contract right is not distinguishable from other private property rights 
subject to the power of eminent domain. The value placed upon that 
right by the parties to the contract is no more controlling on the 
government acting under the Royalty Adjustment Act than if it were 
acting under the Act of 1910. Just compensation for the taking is 
measured by the value of the property at the time of the taking, Olson 
v. United States, 292 U. S. 246, 54 Sup. Ct. 704, 78 L. ed. 1236 
(1934) ; Jacobs v. United States, 290 U. S. 13, 54 Sup. Ct. 26, 78 
L. ed. 142 (1933). Accretion to value resulting from the taking is 
not includable, United States v. Miller, 317 U. S. 369, 63 Sup. Ct. 
276, 87 L. ed. 336 (1943); Cameron Development Co. v. United 
States, 145 F. (2d) 209 (C. C. A. 5th, 1944); United States v. 
Rayno, 136 F. (2d) 376 (C. C. A. Ist, 1943). 

The court’s review of the law seems to clearly answer plaintiff's 
contention, at least as to the portion of plaintiff's claim which was 
unaccrued at the time his licensee received the stop-payment order, 
for if the government can, by giving compensation, constitutionally 
appropriate the patent right and grant it to a manufacturing agent, it 
can constitutionally achieve the same result by revaluing a contractual 
bond between the patent owner and the government’s agent where 
the agent is a licensee. But this argument is misapplied to the accrued 
portion of plaintiff’s claim. 

Plaintiff had a liquidated claim which could not have been more 
clearly defined had he held defendant’s note for like amount. In 
touching briefly upon the retroactive effect of the Orders and the Act, 
the court adverted to its opinion in the Timken case where in passing 
favorably on the constitutionality of the same point, it had cited for 
authority New York v. United States, 257 U. S. 591, 42 Sup. Ct. 239, 
66 L. ed. 385 (1922); Phila., Balt. & Wash. R. R. Co. v. Schubert, 
224 U. S. 603, 32 Sup. Ct. 589, 56 L. ed. 911 (1912)-; Louisville & 
Nashville R. R. v. Mottley, 219 U. S. 467, 31 Sup. Ct. 265, 55 L. ed. 
297 (1911); Boer v. Garcia, 240 N. Y. 9, 147 N. E. 231 (1925). In 
a parting shot, the court cited with approval the recent action of the 
Supreme Court holding retroactive provisions of the Renegotiation 
Act constitutional. Lichter v. United States, 334 U. S. 742, 68 Sup. 
Ct. 1294 (1948). 

Of the cases relied upon, none is truly in point. 
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In the New York case, rate-fixing proceedings of the Interstate 
Commerce Commission were alleged to be unconstitutional appropria- 
tion of the property of the state and the people of New York in the 
charters of its railroads. The Supreme Court held the proceedings 
constitutional, but the rate-fixing complained of had no retroactive 
effect on any accrued and unpaid claims of the State of New York. 
In the Schubert case, the effect of the Employers Liability Act was to 
extend the liability of the railroad company for the injury of its em- 
ployees beyond liability which it had already voluntarily assumed. 
But the Act did not operate retroactively upon the liability in issue 
ini the Schubert case because the incident fixing that liability did not 
occur until a month after the passage of the Act. In the Louisville 
& Nashville case, a life-time free pass received in settlement of a tort 
claim against the railroad was vitiated by Congressional legislation. 
The Statute was held constitutionally unobjectionable, because, al- 
though it appropriated the pass, it did so only incidentally and did not 
violate the Fifth Amendment. But no retroactivity was involved. 
Mottley had received all the performance due him up to the time 
Congress acted. In Boer v. Garcia, the supposed contract right was 
defective in its incipiency for the statute which made the contract an 
illegal one existed at the time the contract was made. It is true that 
the Supreme Court did not, until after the contract was made, 
construe the statute to apply to the contract in issue, but the statute 
nevertheless pre-dated the contract. The risk of judicial interpreta- 
tion must be borne by everyone, but interpretation does not render 
the statute retroactive. 

The opinion in the Lichter case, in treating of the retroactive effect 
of the Renegotiation Act on subcontracts negotiated prior to the pas- 
sage of the Act, stated that the valid right to recover excessive profits 
existed as to contracts made before and after the passage of the Act 
because “A contract is equally a war contract in either event... .” 
(Italics added.) And well it might, for we were already at war when 
all the contracts examined in the Lichter case were made. The sub- 
contractors knew that the services and material contracted to be fur- 
nished were destined for war use. The subcontracts were truly “war 
contracts.” But does it follow with equal force that the license con- 
tract negotiated in 1932 by the parties to the instant case was made in 
the shadow of the war power of Congress manifested ten years later 
in the Royalty Adjustment Act? 

Mr. Justice Hughes pointed out long ago that private parties can- 
not, by contracting with regard to subject matter within the control 
of the Congress, tie the Congress’ hands in the valid exercise of its 
power. Philadelphia, Baltimore & Washington Railroad Company 
v. Schubert, supra at p. 615. But a contract right is property, which 
if taken, in the constitutional sense, i.e., directly appropriated, must be 
paid for, no matter what the justification for governmental action. 
Knox v. Lee, 12 Wall. 457, 20 L. ed. 287 (1870). 

The Royalty Adjustment Orders in the instant case directly can- 
celled a debt incurred by the terms of a contract made long before the 
war. If the war power of Congress excuses anything less than full 
payments, absurd results must necessarily follow. Applying the same 
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proposition to tangible property instead of patent rights, will it se- 
riously be contended that the seller bear the loss when property pur- 
chased on a 20-year mortgage is condemned ten years later by a gov- 
ernment at war, and the reasonable value, “. . . taking into account 
the conditions of wartime production. . . .” is less than the price 
bargained for. >» 

PATENTS—INFRINGEMENT—FILE Wrapper EstoppeL.—After ap- 
peal on the merits, this court held that appellant’s original Spiral 
machines, the only machines involved at that time, infringed the patent 
in suit. In the subsequent accounting proceeding the lower court 
upheld the patentee’s assertion of infringement by a modified Spiral 
machine, which embodied certain changes in the original machine 
made by appellant to avoid further infringement after the latter ma- 
chine had been held to infringe, and also by appellant’s Merta ma- 
chines which were similar to the modified Spiral machines. Appellant 
contends that the patentee is estopped by the file wrapper history of 
its patent to assert infringement as to the modified Spiral and the 
Merta machines, since these later machines did not embody a limi- 
tation inserted in the claims to secure their allowance after rejection 
on a reference cited by the Examiner. Held, that a patentee who has 
changed the form of his claim during its prosecution is estopped from 
asserting the claim against equivalents that would respond to the 
claim in its earlier form but which do not respond to the claim 
in issue, and it is immaterial whether the Patent Office properly ap- 
praised the prior art, or whether the patentee properly acquiesced in 
amending his claims to meet the examiner’s ruling. Dixie Cup Co. 
v. Paper Container Mfg. Co., 169 F. (2d) 645 (C. C. A. 7th, 1948). 

The broader aspects of the law of this case relating to file wrapper 
estoppel appear to be well established as noted in 3 WALKER ON 
Patents (Deller’s Ed.) beginning on p. 1215. Thus, where a claim 
has been narrowed to obtain its allowance by distinguishing it from 
a prior patent cited by the Patent Office, it cannot later be broadened 
in an infringement suit to make the claim read on a structure identical 
with that of such prior art patent. Smith v. Magic City Kennel Club, 
282 U. S. 784, 51 Sup. Ct. 291, 75 L. ed. 707 (1931) (that such 
limitation is material and amounts to a disclaimer); Maulsby v. 
Minneapolis Casket Co., 84 F. (2d) 107, 109 (C. C. A. 8th, 1936). 

However, the doctrine of limitation by amendment is of itself lim- 
ited in application in that it applies only to the extent that an estoppel 
has been created. McCormick Waterproof Portland Cement Co. v. 
Medusa Concrete Waterproof Co., 222 Fed. 288 (C. C. A. 7th, 1915) 
(concessions in applicant’s arguments will not limit claims); U. S. 
Peg-W ood Co. v. Sturtevant Co., 125 Fed. 382 (C. C. A. Ist, 1903) 
(must relate to the “pith and marrow” of an alleged improvement) ; 
Hillborn v. Hale ¢y Kilburn Mfg. Co., 69 Fed. 958, 960 (C. C. A. 
3d, 1895) (does not apply to merely incidental amendments) ; Auto- 
matic Recording Safe Co. v. Bankers’ Registering Safe Co., 224 Fed. 
506 (N. D. Ill. 1915) (applies only to material modifications) ; cf. 
Hoskins Mfg. Co. v. General Electric Co., 212 Fed. 422, 426 (N. D. 
Ill. 1913), aff’d., 224 Fed. 464 (C. C. A. 7th, 1915) (will not be 
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Of. applied when claim changed to meet an objection of the Patent 
ffice 

The court in the instant case relied solely on the decision of the 
Supreme Court in Exhibit Supply Co. v. Ace Patents Corp., 315 U. S. 
126, 62 Sup. Ct. 513, 86 L. ed. 736 (1942), to support its holding 
that the patentee was estopped by the patent's file wrapper history to 
assert infringement. The opinion in that case was quoted from at 
length to support this court’s denial of the patentee’ s right to submit 
argument for the purpose of showing that the prior patent on which 
the estoppel was based did not anticipate the claims in suit on the 
basis that such showing would be immaterial. The particular lan- 
guage in the Exhibit Supply Case, supra at p. 137, relied on was as 
follows: “As the question is one of construction of the claim, it is 
immaterial whether the examiner was right or wrong in rejecting 
the claim as filed.” 

As authority for the above language, the Supreme Court in that 
case relied on Hubbell v. United States, 179 U. S. 77, 83, 21 Sup. Ct. 
24, 45 L. ed. 95 (1900), which qualified similar language by limiting 
it to a case where the applicant did not appeal, but amended his claim 
and accepted it as amended. Such qualification was required in view 
of the authority relied on by the court in the Hubbell case, supra, that 
the applicant, if dissatisfied with the examiner’s holding, should pursue 
his remedy by appeal. Shephard v. Carrigan, 116 U. S. 593, 6 Sup. 
Ct. 493, 29 L. ed. 723 (1886). 

The Supreme Court in the Exhibit Supply case, supra, also relied 
on I. T. S. Rubber Co. v. The Essex Rubber Co., 272 U. S. 429, 47 
Sup. Ct. 136, 71 L. ed. 335 (1926), to support the quoted language. 
That case also cited Weber Elec. Co. v. Freeman Elec. Co., 256 U.S. 
668, 677, 41 Sup. Ct. 600, 65 L. ed. 1162 (1921), and Shephard v. 
Carrigan, supra, each of which limits the application of the estoppel 
to a situation where no appeal or objection was taken. Since no 
objection or appeal was taken, the holding of estoppel in the instant 
case would seem to be limited strictly to its facts. 

Under similar circumstances, the cases involving this question show 
that other courts have decided to consider the question of estoppel 
strictly without thus qualifying it. Texas Co. v. Anderson-Prichard 
Refining Corporation, 122 F. (2d) 829 (C. C. A. 10th, 1941) (im- 
material whether examiner right or wrong); Accord: Mueller Fur- 
nace Co. v. American Foundry Equipment Co., 293 Fed. 165 (C. C. 
A. 7th, 1923); Campbell v. American Shipbuilding Co., 179 Fed. 
498 (C. C. A. 6th, 1910); cf: Johnson Furnace & Engineering Co. 
v. Western Furnace Co., 178 Fed. 819 (C. C. A. 8th, 1910) (even 
though claims modified under protest); Brill v. St. Louis Car Co., 
90 Fed. 666, 668 (C. C. A. 8th, 1898) (even though the amendment 
was made under protest with notice that the applicant would construe 
the limitation away after the grant). 

The majority, however, like the authorities relied on in the Exhibit 
Supply case, supra, have been careful to spell out a submission or 
acquiescence to the demands of the Patent Office. Thacher v. Transit 
Construction Co., 228 Fed. 905 (S. D. N. Y. 1916), aff'd. 234 Fed. 
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640 (C. C. A. 2d, 1916); See, Boyle Co. v. Siegel Hardware & 
Paint Co., 26 F. Supp. 217, 227 (Mass. 1928). 

Many courts, after deciding that the question of estoppel should be 
considered, have gone farther in recognizing that the intent of the 
applicant in amending his claims is material when considering the 
scope of his claims. Thus, the cancellation of a claim should not be 
considered to have worked an abandonment of more than was clearly 
intended. Frey v. Marvel Auto Supply Co., 236 Fed. 916, 921 (C. C. 
A. 6th, 1916) ; Farrington v. Haywood, 35 F. (2d) 628 (C. C. A. 
6th, 1929). As a general rule abandonment must be clearly proved. 
Ide v. Trorlicht, Duncker & Renard Carpet Co., 115 Fed. 137 (C. C. 
A. 8th, 1902) ; and no reason is apparent why this rule does not apply 
to an alleged abandonment through amendment of claims in the 
Patent Office so that the rule that it is immaterial whether the Patent 
Office was right or wrong is not to be technically applied where the 
record shows that the alleged concession was not intended as such. 
Sly Mfg. Co. v. Russell & Co., 189 Fed. 61, 64 (C. C. A. 6th, 1911)-; 
furthermore, the cancellation of a claim in view of a reference which 
did not show the fundamental element of the described invention does 
not operate to restrict a claim thereafter submitted and drawn thereto. 
See generally, Hildreth v. Mastoras, 257 U. S. 27, 42 Sup. Ct. 20, 
66 L. ed. 112 (1921); Angelus Sanitary Can Mach. Co. v. Wilson, 
7 F. (2d) 314, 318 (C. C. A. 9th, 1925); National Hollow Brake 
Beam Co. v. Interchangeable Brake Beam Co., 106 Fed. 693, 715 
(C. C. A. 8th, 1901). 

Applicant’s intent as to the scope of his limitation is a question of 
fact which, if it is to be clearly proved, requires something more than 
what is in the file wrapper history. Hence, courts generally have 
been disposed to give some consideration to the fact that an applicant 
for practical reasons of expediency is often compelled to unduly nar- 
row his claims while the application is pending and in such cases, 
many courts lean towards liberality where the limitations imposed by 
the Patent Office appear to have been unwarranted. Thus, the Court 
of Appeals of the Second Circuit gives effect to limitations imposed 
by the Patent Office only in so far as an estoppel has been shown to 
have been created. Westinghouse Elec. & Mfg. Co. v. Condit Elec. 
Mfg. Co., 194 Fed. 427 (C. C. A. 2d, 1911); Heywood-Wakefield 
Co. v. Frank & Son, 98 F. (2d) 772, 773 (C. C. A. 2d, 1938) (words 
inserted by amendment in a claim are not to be held within a straight 
jacket under such decisions as J. T. S. Rubber Co. v. Essex Rubber 
Co., supra) and has further held that an applicant is not confined to 
the Examiner’s reasoning and thus not prevented from insisting in 
support of his claims as allowed that his invention was broader than 
the examiner supposed, /nternational Cellucotton Products Co. v. 
Sterilek Co., 94 F. (2d) 10, 12 (C. C. A. 2d, 1938), wherein the court 
stated: “The defendant bases its case very largely on the assumption 
that by so doing [limiting claims to escape a prior reference] he 
[patentee] conceded that the prior art anticipated the claims except 
for . . . [the] interpolated feature. This has been sometimes said 
in the case of disclaimers, which are in substance limitations imposed 
after issue; but it is a mistaken view of the law. When an inventor 
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consents to limit his monopoly, there is no reason in fact to impute 
to him the belief that his only patentable advance lies in the element so 
introduced. He may merely think that he still retains enough for 
practical purposes and that the examiner’s insistence does not justify 
the expense of an appeal.” Accord, Sales Affiliates v. Hutzler Bros. 
Co., 71 F. Supp. 287, 298 (Md. 1947), aff'd., 164 F. (2d) 260 
(C. C. A. 4th, 1947). 

Another case decided about the same time in the Seventh Circuit 
held that although it was clear that the estoppel applied, the court 
should, in its consideration, recognize that an inventor should not be 
unduly restricted by positions taken by his counsel in the Patent 
Office since distinctions and limitations so placed on the language of 
the claims are sometimes inaccurate or are made to meet a precise prior 
art citation without much thought as to their effect on other structures 
later designed to avoid infringement. Barrel Fitting & Seal Corpora- 
tion v. American Flange & Mfg. Co., 74 F. (2d) 569 (C. C. A. 7th, 
1935). Also, see Godwin Co. v. International Steel Tie Co., 2 F. (2d) 
198, 199 (C. C. A. 6th, 1924), where the court stated that: “The 
conclusion of the Examiner to grant a particular claim, like the con- 
clusion of an equity trial court to enter a particular decree, will be 
approved, if it was right, although the reason given is not sound.” 
(Italics added. ) 

The courts justifiably look with disfavor on a patentee who at- 
tempts to relitigate the scope of his claims because it is not deemed 
to be in the public interest to allow any parties to a contract to vary 
its terms after agreement. Most of these courts, however, also recog- 
nize that the application of estoppel by amendment should be limited 
so as not to defeat a patentee’s rights to a meritorious claim. The 
more liberal of these courts would allow the patentee to prove his 
intent and thus offset somewhat any presumption of abandonment or 
disclaimer through limitations placed in the claims by amendment 
prior to allowance. The understanding of a party has always been 
regarded as of some importance in the interpretation of a written 
agreement. See, Goodyear Dental Vulcanite Co. v. Davis, 102 U.S. 
222, 227, 26 L. ed. 149 (1880). 

Thus, it seems that the court in the instant case was unduly strict 
in categorically denying the patentee the right to submit argument for 
the purpose of showing that the prior patents upon which the estoppel 
was based were of no benefit to the alleged infringer in his effort 
to escape infringement. Such argument could do no more than allow 
the patentee to clearly prove the extent of his limitation as intended at 
the time it was made and, thus, give him the opportunity of asserting 
the grant of what he in good faith and good law considered to be the 
scope of his claims. i & ¢ 






PaTENTsS—Prior Pustic UseE—Natvure or Use.—After filing an 
application for his process in the Patent Office, Lorenz communicated 
the substance of his invention to Ittner, who was the chief chemist of 
Colgate-Palmolive-Peet Co., in order that Colgate might exploit the 
process if it so desired. After examination Ittner expressed no inter- 
est in the process, and subsequently Lorenz abandoned his applica- 
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tion after rejection. Several years later a patent on the process issued 
to Ittner, and Lorenz learning of this patent, provoked an interference 
by filing a new application. Priority was awarded to Lorenz and he 
brought suit under Res. Stat. (1874) § 4918, as amended by 44 
Stat. 1337 (1927), 35 U. S. C. § 66 (1946), against Colgate, owner 
of the Ittner patent, praying for adjudication of validity of his patent 
and that the Ittner patent was void. Colgate alleged that the Lorenz 
patent was invalid because of public use by Colgate prior to the filing 
of the second Lorenz application. From a judgment holding both 
patents invalid, 60 F. Supp. 824 (N. J. 1945), both parties appeal. 
Held, in affirming the judgment, that Congress intended no exceptions 
to the public use bar, and inventor is barred from obtaining a patent 
even if the intervening use is by one who employs a breach of a 
fiduciary relationship, who tortiously appropriates the invention, or 
who pirates it. Lorenz v. Colgate-Palmolive-Pect Co., 167 F. (2d) 
423, 77 U.S. P. Q. 138 (C. C. A. 3d, 1948). 

In reaching its decision, the court treated the case as if an express 
finding had been made by the court below that Ittner appropriated 
Lorenz’s disclosure and that the use by Colgate was a “fraud” and 
a “piracy.” The court then proceeded to analyze the pertinent author- 


ities, stating that there was no case directly in point, and conciuded 
that the dicta found in the cases and the policy embodied in the 
statute impelled no other conclusion than that an intervening use 
from any source whatsoever would bar the inventor from obtaining 
a patent. 

In Pennock v. Dialogue, 2 Pet. 1, 7 L. ed. 327 (1829), the Su- 


preme Court had before it the 1793 Act (1 Strat. 319) and the 1800 
Act (2 Stat. 38) which authorized issuance of patents on inven- 
tions “. . . not known or used before the application. . . .” The 
Court held that use of the invention by a manufacturer under author- 
ity of the inventor barred the patent. Mr. Justice Story, in delivering 
the opinion, reviewed the English Statute of Monopolies and its 
relation to the Acts here in question and concluded, 2 Pet. 22, as 
follows : 

“In respect to a use by piracy, it is not clear that any such fraudu- 
lent use is within the intent of the statute; and upon general prin- 
ciples it might well be excluded.” 

This doctrine was reiterated by the Supreme Court in Shaw v. 
Cooper, 7 Pet. 292, 8 L. ed. 689 (1833) wherein the Court stated, 
in 7 Pet. at page 319, “But there may be cases in which a knowledge 
of the invention may be surreptitiously obtained and communicated 
to the public, that do not affect the right of the inventor (to a pat- 
ent).” In this case the invention had been pirated by one in a confi- 
dential relationship to the inventor who had caused it to be manu- 
factured and sold by others who were innocent of wrongdoing. The 
Court held this use by others for an extended period of time to be a 
bar to the grant of the patent. 

In Pierson v. Eagle Screw Co., 19 Fed. Cas. 672, No. 11, 156 
(C. C. R. I. 1844), Mr. Justice Story, sitting on circuit, had before 
him Section 7 of the Act of March 3, 1839, 5 Srat. 354, which pro- 
vided: “That every person or corporation who has, or shall have, 
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purchased or constructed any newly invented machine . . ., prior 
to the application of the inventor or discoverer for a patent, shall be 
held to possess the right to use, and vend to others to be used, the 
specific machine, . . . so made or purchased, without liability therefor 
to the inventor, . . .; and no patent shall be held to be invalid by 
reason of such purchase, sale, or use prior to the application for a 
patent as aforesaid, except on proof of abandonment of such inven- 
tion to the public; or that such purchase, sale, or prior use has been 
for more than two years prior to such application for a patent.” In 
summing up to the jury in a patent infringement case in which the 
alleged infringer apparently acquired his knowledge of the inventor’s 
disclosure by fraud, Mr. Justice Story, in interpreting Section 7, 
declared : 

“It has been the uniform doctrine of the courts of the United States, 
that no fraudulent or wrongful use of the invention, . . . , would 
deprive him of his right to a patent.” 

In Kendall v. Winsor, 21 How 322, 16 L. ed. 165 (1858), the 
Supreme Court again considered Section 7 of the Act of 1839 in a 
patent infringement case, and upheld an instruction by the trial judge 
to the jury that if knowledge of how to construct the infringing ma- 
chine was procured in fraud of the inventor, the infringer was not 
protected by the statute. The Court discussed the significance of the 
patent legislation and concluded in 21 How at page 329: 

“But, whilst inventors are bound to diligence and fairness in their 
dealings with the public, with reference to their discoveries on the 
other hand, they are by obligations equally strong entitled to protec- 
tion against frauds or wrongs practiced to pirate from them the 
results of thought and labor, in which nearly a lifetime may have been 
exhausted ; the fruits of more than the viginti annorum lucubrationes, 
which fruits the public are ultimately to gather. The shield of this 
protection has been constantly interposed between the inventor and 
fraudulent spoliator by the courts in England, and most signally and 
effectually has this been done by this court, as is seen in the case of 
Pennock & Sellers v. Dialogue, (2 Peters, 1,) and of Shaw v. Cooper, 
(7 Peters, 292).” 

The next case in the Supreme Court involving Section 7 of the 
Act of 1839 was Egbert v. Lippman, 104 U. S. 333, 26 L. ed. 755 
(1881). In this case the lower court had ruled that public use at a 
time more than two years earlier than the date of an application was 
a bar, even though such use was without the inventor’s knowledge or 
consent, 8 Fed. Cas. 370, No. 4,306 (S. D. N. Y. 1878). The Court 
held it unnecessary to decide the question of consent, since the use 
alleged is conceded to have been with the express consent of the 
inventor. 

In Andrews v. Hovey, 123 U.S. 267, 8 Sup. Ct. 101, 31 L. ed. 160 
(1887), the question of consent was directly before the Court and it 
was held that such consent was unnecessary. On rehearing, 124 U. S. 
694, 8 Sup. Ct. 676, 31 L. ed. 557 (1888), the Court, in an exhaustive 
opinion, reviewed all the pertinent decisions and denied the petition. 
The Court held that the earlier decisions with respect to fraud were 
merely dicta and then declared: 
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“It may well be that a fraudulent, surreptitious, and piratical pur- 
chase or construction or use of an invention prior to the application 
for the patent would not affect the rights of the patentee under either 
clause of the 7th section; but the present is not such a case as that 
which existed in Kendall v. Winsor. In the use (here) . . . we see 
nothing in the evidence under which such use can be properly char- 
acterized as fraudulent, piratical, or surreptitious.” 

In Eastman v. Mayor, etc., of City of New York, 134 Fed. 844 
(C. C. A. 2d, 1904), the question as to fraudulent use without the 
consent of the inventor was presented. The court reviewed the author- 
ities and expressed itself of the opinion that no exceptions should be 
introduced into the public use bar doctrine. The court then pro- 
ceeded to find no evidence of fraudulent, surreptitious or piratical use. 

The next case of any pertinency is Jn re Martin, 74 F. (2d) 951, 
(C. C. P. A. 1935). The case arose from public use proceedings in 
the Patent Office, and the issue of fraud in obtaining the disclosure 
of the inventor was squarely raised. The court reviewed the pertinent 
authorities and, after stating that the use here involved was by one 
entirely innocent of any fraud that may have been perpetrated upon 
the inventor, affirmed the holding of the public use bar, concluding: 

“In other words, we hold that any public use of an invention, which 
is not fraudulent upon the part of the user, for more than two years 
prior to the application for patent for such invention, bars the issue of 
a patent upon such application.” 

The last case on the subject, prior to the decision in the principal 
case, was Electric Storage Battery Co. v. Shimadzu, 307 U. S. 5, 59 
Sup. Ct. 675, 83 L. ed. 1071 (1939), where the court held that public 
use for the prescribed period was a bar to the grant of a patent, 
whether or not the use was with the consent or knowledge of the 
inventor. In this case the issue of fraud was not presented. 

From the above decisions, it can be readily seen that the law relating 
to public use as a bar to a patent is well settled in most aspects, and 
may be grouped as follows: 

1. Where no fraud is alleged, public use for the prescribed period, 
with or without the consent of the inventor is a bar to the grant of a 
patent. Electric Storage Battery Co. v. Shimadzu, supra, and An- 
drews v. Hovey, supra. 

2. Where fraud in obtaining the disclosure from the inventor is 
alleged, public use for the prescribed period by one innocent of such 
fraud is a bar to the grant of the patent to the inventor. Shaw v. 
Cooper, supra, and In re Martin, supra. 

3. Where fraud on the part of the user is alleged and proved, prior 
to the present case, there was no decision squarely in point. The only 
cases in which the issue of fraud was presented intimated that such use 
would not bar the grant of a patent. Pennock v. Dialogue, supra, 
Pierson v. Eagle Screw Co., supra, and Kendall v. Winsor, supra. 

It is submitted that the Court, in the principal case, erred in holding 
the use by Colgate a bar to the grant of a patent to Lorenz. That 
certainty in the law is desirable, as the court points out, cannot be 
centroverted. But that there are exceptions to the public use bar is 
well emphasized by the settled doctrine of “experimental” use where 
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the use, although public, is not considered as public use within the 
contemplation of the statute. Certainly, the difficulties facing the 
inventor in establishing the fraudulent use will prove a sufficient safe- 
guard against any collusion to deprive the public of its rights. Fur- 
thermore, where the exception to the public use doctrine is limited 
to that in which the user must be a party to the fraud upon the inven- 
tor, the fears of the court in the principal case as to collusion are 
evanescent. In view of general equitable principles, and in view of 
precedent, a fraudulent use should not be a bar to the grant of a 
patent. S. M. R. 


TAXATION—FRANCHISE TAX ON CorporaTION Not Dorne INn- 
TRASTATE BUSINESS—INTERSTATE CoMMERCE.—The Memphis Na- 
tural Gas Co. is a Delaware corporation which owns and operates a 
pipeline for transportation of natural gas. The pipeline runs through 
several states with about 135 miles in Mississippi. It was stipulated 
that the Gas Co. had never entered into intrastate commerce in Mis- 
sissippi; that it has only one customer within the state to which it 
sells gas at wholesale rates; that the Gas Co. has never qualified 
to do intrastate business; that it has no agent for service of process 
and no office within the state; and that its only employees in Missis- 
sippi are those necessary to maintain the pipeline. During the years 
in question the Gas Co. paid to Mississippi and the political subdivi- 
sions thereof all ad valorem taxes assessed against its properties within 
the state. The Miss. Code §§ 9313, 9314 (1942) also imposes a 
“franchise or excise” tax upon all corporations equal to $1.50 for each 
$1,000 of value of capital used in Mississippi in exercise of any cor- 
porate power or privilege within the state. The Gas Co. disputed the 
tax as violative of the Commerce Clause of the United States Consti- 
tution, Art. 1, Sec. 8, Cl. 3. Held, the tax is valid as recompense for 
the protection afforded to lawful activities of the Gas Co. carried on 
within the state. Memphis Natural Gas Co. v. Stone, 335 U. S. 80, 
68 Sup. Ct. 1475, (1948). 

In the dissenting opinion Mr. Justice Frankfurter urged that there 
was no relation between this tax and protection given by the state; 
and that the only local incident was the fact of interstate commerce. 

In pipeline taxation, a distinction must be made between state 
statutes imposing taxes where only interstate business is done and 
those upon appropriate local incidents. Where a foreign corporation 
does intrastate business, a state may levy a franchise tax for the privi- 
lege of doing local business in addition to a general property tax. 
Southern Ry. Co. v. Watts, 260 U. S. 519, 43 Sup. Ct. 192, 67 L. ed. 
375 (1923). Where a foreign corporation does no intrastate business, 
and has paid ad valorem taxes, most attempts to impose additional 
excise or franchise taxes have heretofore met with failure. Ozark 
Pipeline Corporation v. Monier, 266 U. S. 555, 45 Sup. Ct. 184, 
69 L. ed. 439 (1925). Accord, State Tax Commission v. Interstate 
Natural Gas Co., 284 U.S. 41, 52 Sup. Ct. 62, 76 L. ed. 156 (1931). 
See, Joseph v. Carter & Weekes Co., 330 U. S. 422, 424, 67 Sup. Ct. 
815, 91 L. ed. 993 (1947). In the Ozark case, supra, the contention 
in justification of the tax was that of doing local business. The cor- 
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poration had qualified to do business in Missouri. The Court however 
inquired as to the merits of that contention and found that no local 
business was in fact done in Missouri. Therefore the tax was invali- 
dated; even though the Missouri Supreme Court had upheld the tax. 
It is submitted that had the Court in the present case undertaken an 
inquiry as to the relation of this franchise tax and protection afforded 
the local incident by Mississippi, a different result might have been 
reached. The Court however relied upon Interstate Natural Gas Co. 
v. Stone, 308 U.S. 522, 60 Sup. Ct. 292, 84 L. ed. 442 (1939) which 
affirmed per curiam Stone v. Interstate Natural Gas Co., 103 F. 
(2d) 544 (C. C. A. 5th, 1939). The tax in /nterstate Natural Gas 
Co. v. Stone, supra, 308 U. S. 522, was the same tax as here em- 
pioyed. In the /nterstate case, supra, the court considered the tax 
to be on the privilege of exercising corporate functions within the 
state. This was correct because the company had qualified in Mis- 
sissippi formally by filing its charter and naming its agent for service 
of process. Thus the local events which occurred in both the Ozark 
case, supra, and in the /nterstate case, supra, brought about different 
results. The Court’s choice of precedent was further buttressed by 
the decision of the Supreme Court of Mississippi which construed the 
tax as“. . . an exaction . . . as a recompense for . . . protection 
of . . . lawful activities [in maintaining, repairing, and manning the 
system] . . . in this State.” The tax was not upon the privilege of 
doing interstate commerce. Stone v. Memphis Natural Gas Co., 201 
Miss. 670, 29 So. (2d) 268, 270 (1947). Upon the question of 
construction the Supreme Court of United States is concluded by the 
state court of last resort. See St. Louis S. W. Ry. v. Arkansas, 235 
U. S. 350, 362, 35 Sup. Ct. 99, 59 L. ed. 265 (1914). But see, 
Galveston, Harrisburg & Ry Co. v. Texas, 210 U. S. 217, 225, 28 
Sup. Ct. 638, 52 L. ed. 1031 (1908) and Wagner v. City of Coving- 
ton, 251 U. S. 95, 102, 40 Sup. Ct. 93, 64 L. ed. 157 (1919). See 
also Frankfurter’s dissent in the instant case. 

The protection of the Commerce Clause of the United States Con- 
stitution, Article 1, Sec. 8, Cl. 3, goes beyond protection against the 
imposition of tax upon the privilege of doing interstate business. It 
extends to whatever is necessary to complete enjoyment of the right 
protected. Incidental activities exclusively in furtherance of inter- 
state business have been given the same protection as the right itself. 
See Heyman v. Hays, 236 U. S. 178, 185, 35 Sup. Ct. 403, 59 L. ed. 
527 (1915) and Ozark Pipeline Corp. v. Monier, supra. In the 

zark case, supra, the Court pointed out certain local activities (main- 
taining an office, purchasing supplies, employing labor, etc.) which 
were exclusively in furtherance of interstate business, therefore non- 
taxable. However the Court did not say that in all cases these par- 
ticular activities were non-taxable. The local activity in the present 
case is the maintenance of the pipeline and is distinguishable from the 
local activities in the Ozark case, supra. The fact that the pipeline 
could not operate without this activity is not conclusive. In fact taxes 
directly on interstate commerce have been sustained. Aero May- 
flower Transit Co. v. Board of Railroad Comm’rs, 332 U. S. 495, 68 
Sup. Ct. 167, 92 L. ed. 153 (1947) ; Union Brokerage Co. v. Jensen, 
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322 U. S. 202, 64 Sup. Ct. 967, 88 L. ed. 1227 (1944). The Mis- 
sissippi tax has no more effect than in these cases. it ears 
though it were an increase in the ad valorem tax.” The tax is not 
discriminatory, the amount is reasonable, it is not a burden on inter- 
state commerce but is a valid exercise of the state’s taxing power. 

It is submitted the burdensome character of the tax in question 
would appear more plainly if it were large in amount. Even when 
small in amount it cannot be regarded as laid on “capital” as such, 
that is on a species of ‘ ‘property” whether used in interstate commerce 
or not, for the present tax in that aspect would violate the equality 
and uniformity provisions in the State Constitution of ewe 
which are applicable to direct taxation of property. 


TAXATION—LOssEs INCURRED BY SALE OF PARTNERSHIP ASSETS 
TO CoRPORATION More THAN Firty PER CENT oF WHosE Stock Is 
OwNED BY THE INDIVIDUAL PARTNERS.—In 1939 J. P. Morgan and 
Co., a partnership composed of thirteen partners, determined that 
their New York business should be incorporated. Pursuant thereto 
J. P. Morgan and Co., Inc. was formed in 1940 and a certificate 
authorizing this corporation to transact the business of a trust com- 
pany in New York City was issued on March 29, 1940 by the New 
York State Superintendent of Banks. On March 30, 1940, the direc- 
tors of the newly formed corporation adopted a resolution authorizing 
the purchase of the assets and assumption of the labilities and obliga- 
tions of J. P. Morgan and Co., the partnership, as set forth in a Bill 
of Sale and Agreement presented to the directors. This Bill of Sale 
and Agreement was executed by the firm of J. P. Morgan and Co., the 
thirteen partners individually, and the corporation on March 30, 1940. 
By the terms of the Bill of Sale and Agreement, the firm and each of 
the partners sold and transferred to the corporation all title to the 
firm assets, rights and properties, having a fair market value of 
$597 ,098,131.87 and the corporation assumed liabilities of the firm 
in the amount of $584,832,732.78. The difference of $12,265,394.09 
between the value of the assets transferred to the corporation and the 
liabilities assumed by the corporation was paid by a check made pay- 
able to J. P. Morgan and Co. The bank, the newly formed corpora- 
tion, opened for business on April 1, 1940 with 72.9 per cent of the 
stock owned by the partners. At no time did J. P. Morgan and Co., 
the partnership, own any stock of the corporation. The Commissioner 
in computing the net income of each of the thirteen partners included 
the gains realized on securities transferred to the corporation by the 
partnership but disallowed the losses which occurred by reason of the 
transaction. The amount of the gains and losses was not in dispute. 
The Tax Court unanimously held that these losses should be allowed. 
Held, Reversed, Comm’r of Int. Rev. v. Whitney, 169 F. (2d) 562 
(C. C. A. 2d, 1948), certiorari denied Dec. 13, 1948. This reversal 
was on the ground that Sect. 24(b)(1)(B) of the Internal Revenue 
Code prohibited the allowance of these losses. I. R. C. Sect. 
24(b)(1)(B) reads as follows: “Sect. 24. Items not deductible 
(b) Losses from sales or exchanges of property. (1) Losses disal- 
lowed. In computing net income no deduction shall in any case be 
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allowed in respect of losses from sales or exchanges of property, di- 
rectly or indirectly— * * * * 

“(B) Except in the case of distributions in liquidation, between 
an individual and a corporation more than 50 per centum in value of 
the outstanding stock of which is owned, directly or indirectly, by or 
for such individual ;” 

The question presented by this case is whether Congress intended 
that the term “individual” should include partnerships and if it did 
not so intend whether a partnership is such an entity that the fact 
the exchanges were made between a partnership and a corporation 
would prevent the transfers from being, for purposes of this section 
of the Internal Revenue Code, between the individual partners and 
the corporation. It is apparent that this question is decisive of the 
issue inasmuch as Sect. 24(b)(2)(C) of the Internal Revenue Code 
states “An individual owning any stock in a corporation . . . shall 
be considered as owning the stock owned, directly or indirectly, by 
or for his partner ;” 

The Tax Court assumed that this case was analogous to Comm’r of 
Int. Rev. v. Lehman, 165 F. (2d) 383 (C. C. A. 2d, 1948), cert. den. 
334 U. S. 819, 68 Sup. Ct. 1085 (1948), where it was held that the 
partnership was a separate entity for purposes of determining what a 
partner’s basis in partnership assets is. The question here is entirely 
different, being whether a partnership should be considered as a 
separate entity where to do so would have the effect of “drawing the 
teeth” from the section of the statute involved. The Tax Court, having 
by-passed this vital question by reason of its erroneous assumption, 
proceeded to determine whether or not Congress intended the term 
“individual” to include partnerships. The conclusion of the Tax 
Court that Congress did not so intend would seem correct in view of 
the following: Congress designated in Sect. 24(b)(1)(B) particular 
groups between which transfers or exchanges were not allowed to 
result in deductible losses. Among these designated groups are cor- 
porations, personal holding companies and fiduciaries, but there is no 
mention of partnerships although partnerships are treated specifically 
and with particularity in other parts of the Internal Revenue Code 
(Supp. F—Sects. 181-190) just as are the afore-mentioned designated 
groups. This would indicate that if Congress intended to include 
partnerships in the prohibited groups it would have specifically des- 
ignated them as being so prohibited. This conclusion is strengthened 
by the well established principle that terms used in statutes should be 
given their ordinary and usual meaning. Crane v. Comm’r of Int. 
Rev., 331 U. S. 1, 67 Sup. Ct. 1047, 91 L. ed. 1301 (1948) ; British- 
American Tobacco Co. v. Helvering, 293 U. S. 95, 55 Sup. Ct. 55, 
79 L. ed. 218 (1934) ; Welch v. Helvering, 290 U. S. 111, 54 Sup. Ct. 
8, 78 L. ed. 212 (1933). This is especially true of revenue statutes. 
Lang v. Comm’r of Int. Rev., 289 U. S. 109, 53 Sup. Ct. 534, 77 
L. ed. 1066 (1933) ; Old Colony Railroad Co. v. Commr of Int. Rev., 
284 U. S. 552, 52 Sup. Ct. 211, 76 L. ed. 484 (1932). The ordinary 
meaning of “individual” does not include partnership and this was 
recognized by Congress when it defined “person,” in Sect. 3797 of the 
Internal Revenue Code, as including both individuals and partnerships. 
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The court of appeals by-passed the question of the meaning of “indi- 
vidual” as used in Sect. 24(b)(1)(B) of the Internal Revenue Code 
and merely decided that the interposition of the partnership device was 
not sufficient to prevent the transaction from being an exchange be- 
tween the individual partners and the corporation. In order to reach 
this conclusion, it was necessary for the court to first decide that a 
partnership is not a separate entity for purposes of Sect. 24(b)(1)(B) 
of the Internal Revenue Code. The court rejected the “separate 
entity” theory of partnerships in favor of the “aggregate theory.” 
The “aggregate theory” merely recognizes that the partnership is a 
group of individuals operating the properties of the partnership as co- 
owners. Rabkin and Johnson, The Partnership Under the Federal 
Tax Laws, 55 Harv. L. Rev. 909 (1942). The adoption by the 
court of the “aggregate theory”’ is in accordance with previous deci- 
sions of the 2d. Circuit. Walliams v. McGowan, 152 F. (2d) 570, 
(C. C. A. 2d, 1945}; Rossmoore v. Comm’r of Int. Rev., 76 F. (2d) 
520 (C. C. A. 2d, 1935); Helvering v. Archbald, 70 F. (2d) 720 
(C. C. A. 2d, 1934), cert. den. 293 U. S. 594, 55 Sup. Ct. 109, 79 
L. ed. 688 (1934) ; Harris v. Commir of Int. Rev., 39 F. (2d) 546 
(C. C. A. 2d, 1930). In reaching its decision, the court relied heavily 
upon the purpose of Congress in enacting Sect. 24(b)(1)(B) of the 
Internal Revenue Code, namely; to prevent the taking of losses on 
exchanges or transfers where, in reality, there was no realization of 
a genuine economic loss. McWilliams v. Comm’r of Int. Rev., 331 
U. S. 694, 67 Sup. Ct. 1477, 91 L. ed. 1750, 170 A. L. R. 341 (1947). 
The court of appeals, in order to effectuate this purpose, held that 
Congress must not have intended to allow the interposition of a part- 
nership to take an otherwise prohibited loss outside the statute because 
to do so would leave a loophole almost as large as the one Congress 
had set out to close. Accord, McWilliams v. Comirr of Int. Rev., 
supra. 

The amendment of Sect. 1141(a) of the Internal Revenue Code by 
Pub. L. 773, 80th Cong., Act of June 25, 1948 which causes decisions 
of the Tax Court to be reviewable as if they were decisions of district 
courts did not become effective until September 1, 1948, and, there- 
fore, the decision of the Tax Court as to the correct interpretation of 
Sect. 24(b) (1) (B) of the Internal Revenue Code must be given great 
weight. Bingham’s Trust v. Comm’r of Int. Rev., 325 U. S. 365, 65 
Sup. Ct. 1232, 89 L. ed. 1670 (1945); Dobson v. Comm’r of Int. 
Rev., 320 U. S. 489, 64 Sup. Ct. 239, 88 L. ed. 248 (1943). Not- 
withstanding this, the decision of the court of appeals would seem 
to be correct in view of the well recognized principle that the primary 
duty of the courts in construing statutes is to first determine the intent 
of the legislature and then interpret the statute, where such an inter- 
pretation is reasonable, so that the legislative purpose is effectuated. 
McWilliams v. Comm’r of Int. Rev., supra; United States v. Ameri- 
can Trucking Association, 310 U. S. 534, 60 Sup. Ct. 1059, 84 L. ed. 
1345 (1940); Helvering v. New York Trust Co., 292 U. S. 455, 54 
Sup. Ct. 806, 78 L. ed. 1361 (1934); Old Colony Railroad Co. v. 
Helvering, supra; Comm’r of Int. Rev. v. Wilson, 60 F. (2d) 501 
(C. C. A. 10th, 1932). H. R., Jr. 





